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NovemBer 28,2016

Glyne Williams

DDDS Lifespan Waiver Amendment
Division of Medicaid & Medical Assistance
Planning, Policy & Quality Unit

1901 N. DuPont Hwy.

P.0. Box 906

New Castle, DE 19720-0906

Re: Comments on Lifespan Waiver Amendment

Dear Glyne:

I am submitting the following comments on the Lifespan Waiver Amendment consistent

- with the DMMA solicitation published at 20 DE Reg. 379 (November 1, 2016).

1.1 did not identify any concerns with the following preliminary information. The waiver ,
amendment would be effective on July 1, 2017 (p. 1). The current waiver was approved for a 5-
year term effective July 1, 2014 so the amendment would ostensibly be effective for years 4 and 5
(7/1//17 through 6/30/19)(pp. 4, 24, and 186). The waiver remains statewide (pp. 6 and 27). Itis
open to dual eligibles (Medicaid/Medicare)(p. 5). The level of care remains at an ICF/IID level
@p. 4, 7,35, and 39). There are no participant co-pays or cost sharing(pp. 184-185). The list of
services (pp. 44 and 188) furnishied under the waiver is as follows: ' :

community living supports;

community participation;

day habilitation;

prevocational services;

residential habilitation;

supported employment-individual;
supported employment-small group;
AT not otherwise covered by Medicaid;
clinical consultation - behavioral,
clinical consultation - nursing;
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L home or vehicle accessibility adaptations;
. specialized medical equipment/supplies not otherwise covered by Medicaid;
. supported living.

An individual may participate in the waiver by qualifying for as little as one (1) waiver service on a
monthly basis (p. 35). Thus, an individual only taking advantage of respite [covered under the
definition of “community living support” (p. 45)] may participate in the waiver. Conversely, there
is no upper cap on the number of waiver services an individual can receive (p. 91).

2. The proposed age limitation is manifestly imprudent. There is no maximum age limit regardless
of whether the waiver has ever had enrollees of extreme age (e.g. 100+). However, DMMA is
proposing a minimum age of fourteen (14) (p. 22). This is an extension of an initiative begun in
2014. Until July 1, 2014, the waiver covered children ages 4 and up. In 2014, DMMA raised the
limit from 4 to 12. The Councils objected to the change. Many of the considerations raised in 2014
remain apt:

A. Historically, DDDS has offered shared living/foster care for children with families with
special interest and expertise in caring for individuals with developmental disabilities. If
approved, DDDS could no longer pay for this service on behalf of children under age 14
with the federally subsidized waiver funds. '

B. The attached DDDS enabling statute [Title 29 Del.C. §7909A] imposes a “duty” to
provide “foster care placements”, “neighborhood homes”, and “supported living” without
any exclusions based on age. In the absence of a statutory authorization to discriminate
based on age, DDDS cannot limit its services to certain age groups without violating the Age
Discrimination Act and its implementing regulations. When the Division adopted a policy
of excluding minors from its group home system in the past, it was “prompted” to settle an
HHS OCR complaint by rescinding the policy. See attachments. Cf. attached OCR
directive to Division of Public Health that presumptive age limit for nursing home admission
violates Age Discrimination Act and attached DSAAPD letter to DFS successfully
challenging age limit on foster parents based on Age Discrimination Act. If CMS
approves the age restriction in the waiver, DDDS will still have to provide residential and
other waiver services to children under age 14. It will simply have to do so with no federal
Medicaid match.

C. The DDDS enabling statute [§7909( c)(4)] requires DDDS to provide early intervention
services to children ages 0-3. Early intervention services under the DHSS implementation
of IDEA-Part C include a lengthy list of supports and services. See, e.g. Title 16 Del.C.
§212. Moreover, some children with developmental disabilities are eligible for IDEA-Part
B at birth. The Interagency Collaborative Team (ICT) [Title 14 Del.C. §3124] could
prompt DDDS to provide residential programming to such children. If the children are
ineligible for the waiver based on age, DDDS will have to provide residential services solely
with state funds.




D. In the past, DDDS investigated systemic neglect of young children with developmental
disabilities in a nursing facility (Harbor Health). See attached News Journal articles. The
availability of waiver-funded residential options on an emergency basis would be an
important resource if such a situation recurred. If the Division “ties its hands” by excluding
pre-teens from the waiver, it loses capacity to address this type of situation.

E. The attached MOU between DDDS and the DSCY&F contemplates DDDS enrollment
of children in the DDDS waiver in multiple contexts. The following is an example:

2. Residential placement of DFS children in DDDS homes and Respite Care: ‘
When DFS is involved with a family because of child abuse, neglect, and/or dependency and
the child has MR/DD and is placed in a DDDS foster home, the following activities will
occur:...
b. The DDDS worker will do the following:
» Complete all DDDS residential paperwork and a Medicaid waiver packet in
coordination with the DFS worker

The MOU envisions provision of several services covered by the DDDS waiver, including
“gpecialized equipment” (p. 5); respite (pp. 5-6); shared living/foster care (p. 4); and case
management (pp. 3 and 5-6). Indeed, the attached cover email announcing the MOU highlights the
following as 1 of the 4 principal purposes: “2. Residential placement of DFS children in DDDS
homes and respite care”. From a fiscal perspective, it is simply imprudent for DDDS to
categorically ban waiver eligibility of children under age 14, limiting the availability of Medicaid
matching funds to meet children’s needs. Conversely, it is difficult to imagine any “harm” in at
Jeast retaining the existing age 12 standard.’ '

3. There may be some individuals who would qualify for both the DSHP+ and the Lifespan Waiver.
Recognizing that an individual can.only enroll in one waiver, it would be preferable when
presenting institutional versus waiver options to include information about both the Lifespan waiver
and DSHP+. The protocol on p. 43 could be amended to expand the scope of information
provided to allow informed choice. ‘

4. The section (p. 118) covering surrogate decision-making merits revision. This section
characterizes guardians and agents operating under a power of attorney (POA) or supported
decision-making (SDM) agreement as surrogates. Despite the varying roles of guardians and agents
acting under a POA or SDM, the section incorrectly treats the sutrogates as having equal authority
and roles. The following are examples.

"Parenthetically, it is anomalous to name the revised waiver a “lifespan” waiver
when DMMA has cut ten years off eligibility in two years. By analogy to the Diamond
State Health Plan “Plus” designation, perhaps the DDDS waiver should logically be
named the Lifespan “Minus™ waiver.



A. The following sentences are not accurate if the surrogate is a guardian or an agent acting
under a durable power of attorney on behalf of a participant who has become incompetent:

If the participant objects to a decision made by a surrogate, the participant’s decision
prevails. The participant may revoke the designation at any time.

B. The role of an agent under a supported decision making agreement is inconsistent with
the following:

An Agency With Choice (AWC) broker must recognize the participant’s surrogate as a
decision-maker,...

Unless otherwise limited by the participant, the suTogate would have direction over the
individual support plan for the Community Living Support service that is being self-directed,
seléction of caregiver, approval of the worker’s timesheets with assurance each timesheet is
accurate and truthful and negotiation of payment rates for the caregiver.

An agent acting under a supported decision-making agreement is not a “decision-maket”,
only a facilitator of the principal’s deliberations. Concomitantly, the agent could never under the
SDM enabling statute make decisions about the support plan, selection of caregivers, approval of
timesheets, etc.

5 Tndividuals with TBI are included in the definition of “individuals with intellectual disabilities”
‘and covered by the waiver (pp. 5 and 22). However, the instrument(s) used to determine level of
care and to assess needs for the plan of care may be insufficient to validly assess level of care and
needs. The same instrument is used to assess level of care for the waiver and institutional care (pp.
35-36). Use of a single instrument is contemplated for determining level of care (p. 39) and use of
a single tool is contemplated for determining eligibility for residential services (pp. 57-38). Afew
tools are identified in dgveloping the plan of care (p. 96). As DMMA is aware, it conducted a
successful 2015-16 pilot of use of a supplemental assessment tool (Mayo-Portland Adaptability
Inventory-4) and targeted brain injury questions in connection with the DSHP+. See attachments.
The consensus was that the tool was useful for both the level of care determination and the
determination of service needs. The waiver should include some explicit references to use of this
supplemental assessment at p. 96 and elsewhere.

6. Eligibility of individuals with Prader-Willi Syndrome is unclear. Prader-Willi Syndrome is listed
as an independent classification from intellectual disabilities and autism (pp. 5 and 22). The waiver
category check-off then recites that it is limited to individuals with intellectual disability or autism
(p. 22). The eligibility of individuals with Prader-Willi Syndrome should be clarified.



7. Financial eligibility is capped at 250% of the Federal Benefit Rate (FBR) (p. 29). CMS allows a
higher cap, i.¢., 300% of the FBR (p. 29). Given State public policy of encouraging gainful
employment of persons with disabilities (19 Del.C. §§ 740-747; 16 Del.C. §5503), a higher cap
would be appropriate. Irecognize that the effect of the lower cap is mitigated by the post-eligibility
disregard of all income of non-residential participants and all earned income of residential
participants (p. 32). However, it is anomalous to have a higher income allowance post-eligibility

' than the allowance for initial eligibility. Adoption of a higher allowance for initial eligibility might

allow some of the DDDS clients working in the Bank of America program to qualify under the
waiver.

8. Married couples have a right to live tbgether in licensed long-term care facilities. See 16 Del.C.
§1121(13). This concept is omitted from the “one-person shared living” standards reflected on p.
58.

9. The payment unit for “respite camp™ is per “visit” (pp. 188, 190, and 194). This is cryptic.
What is a “visit”? : _ -

10. The case management standards (pp. 92-93) are problematic.- The Councils addressed concerns
i their comments on 20 DE Reg, 247 (October 1, 2016. See attachment. In addition to concerns
shared in the October communication, the waiver only requires a Community Navigator to have a
face-to-face contact with a client once annually (p. 100). This contrasts with 4/year face-to-face
contact for a Support Coordinator with a client (p. 101). The 1/year face-to-face contact for
Community Navigators is a rather anemic standard which should be reconsidered. Finally, the unit
of service for case management is omitted from Appendix J (p. 188). The rationale for the
omission is not clear.

11. The waiver document sometimes refers to plans of care being revised anmually and sometimes
refers to plans of care being revised at least annually. Compare pp. 55 and 96 (only annual review)
with pp. 98 and 100 (reviews triggered by changes in “medical status, behavioral status or
cireumstances” and at least annually. The references to only annual reviews should be modified.

12. A relative of a participant can be hired by a provider agency to supply supported living services
(pp. 77-78). However, a provider cannot hire a qualified relative to supply supported employment-
individual (pp. 61-62). Tt is difficult to identify a justification for allowing a relative to be hired by
a provider to supply residential but not day supports. See also pp. 45 and 84 (qualified relatives can
provide shared living services and community living support).

13. Page 56 would benefit from the addition of references to 19 Del.C. Ch. 10 and the federal
Workforce Investment & Opportunity Act (WOIA) which regulate payment of subminimum wages.



14, The assistive technology standards (p. 66) merit revision.

A. The following categorical limit should be stricken: “Members must exhaust off the shelf
products before DDDS will approve the purchase of any specialized medical equipment.” DMMA
cannot categorically require a failed attempt to use off-the-shelf products prior to a participant
qualifying for specialized medical equipment. For example, if the prescribing therapist indicates
that the “off the shelf” product is inadequate, that should be presumptively sufficient. Moreover,
the categorical requirement of exhausting off-the-shelf AT ignores the mult1ple standards in the
medical necessity regulation, including the following:

. be the most appropriate care or service that can be safely and effectively provided to
the beneficiary;

. be sufficient in amount, scope and duration to reasonably achieve its purpose;

. Be recognized as either the treatment of choice (i.e. prevailing community or

statewide standard) or common medical practice by the practitioner’s peer group,..;

. effectively reduce the level of direct medical supervision required or reduce the level
of medical care or services received in a...Medicaid program..

B. The following categorical limit should be stricken: “Members are limited to the lowest
cost option that will meet the person’s needs, including refurbished equipment.” The medical
necessity regulation contains comprehensive standards. It is inaccurate to reproduce “snippets” of
the full regulation which omits key considerations, including timeliness of acquisition, treatment of
choice, improvement of physical or mental functionality, etc.. Moreover, the standard ostensibly
requires purchase of refurbished equipment regardless of whether a new product would carry a
warranty and have a longer predicted useful life. -

15. Self-advocacy training is offered in residential programs (p. 57). It would be preferable to also
offer self-advocacy training to non-residential waiver participants (pp. 45, 50 and 55).
Parenthetically, it’s unclear why different language is adopted for residential clients (self-advocacy
training) vs. some non-residential clients (education in self determination - p. 50). Self-advocacy
training would be particularly apt for participants electing to self-direct services.

16. Vehicle modification is available only if a vehicle is “the waiver participant’s primary means of
transportation” (p. 74). This is unduly constrictive. For example, a waiver participant may opt to
use paratransit 51% of the time since it’s inexpensive or provider-based transportation to work sites
since it’s free (pp. 61 and 63). Alternatively, a participant may have successfully completed driver-
education training (using hand controls or adaptations) and obtained a driver’s license. However,
the participant is in a “Catch-22" if he wants to retrofit a vehicle - the participant can’t meet the
“primary means of transportation” standard since he can’t get his vehicle adapted. Moreover, there
are no comparable limits in similar contexts. For example, an individual does not have to prove
that a wheelchair, AAC device, job coach, etc. will be used 51% of the time to qualify for the
support.



17. The waiver allows exceptions to caps in several contexts, including respite (p. 46), supported
living (p. 78), and assistive technology (p. 66). However, the cap on home and vehicle
modifications is absolute with no discretion to make an exception (p. 74). This is short-sighted,
especially since the cap applies to a lengthy (5 year) time period. Many factors can affect a
participant’s life over a 5-year period. If an exception is authorized, DMMA/DDDS could still rely
on a general cap while still preserving some discretion to vary from the cap based on “exceptional
need”( p. 66).

18. The standard (p. 74) for a contractor completing a home modification is as follows:

Must be licensed as a contractor to do business within the State of Delaware and hold all
applicable certifications and standards, if required by trade, and general liability insurance.

This merits embellishment. For example, contractors working in New Castle County are
required to have not only a State of Delaware business license but also a New Castle County
contractor license. See attachment. It would also be preferable to include a requirement that the
contractor provide a warranty if required by DHSS and a requirement that the contractor perform all
work not only in conformity with the applicable building code (p. 73} but also any applicable
permits. The requirement of a warranty will greatly enhancé the ability of DHSS to prompt
corrective action by a contractor. Otherwise, query how DHSS will effectively “correct”
malfeasance after a contractor has been paid? '

19. The waiver describes a “DDDS Authorized Provider Committee” which approves and
disapproves providers of waiver services (p. 160). It is unclear which providers are subject to this
-approval process which is not mentioned elsewhere. For example, the home/vehicle modification -
contractor section (pp. 73-74) does not mention that contractors would be subject to this process.

20. The provider of “specialized medical equipment and supplies not otherwise covered by
Medicaid” is exclusively limited to a durable medical equipment supplier enrolled pursuant to the

- State Plan (p. 77). This is short-sighted. It may be much cheaper to allow acquisition of supplies
and equipment from Amazon or other retailers. Expensive items such as power lift chairs are less
than half the price at Boscov’s than through medical equipment suppliers. Moreover, the scope of
the devices and controls covered by the definition of specialized medical equipment (p. 76) may
extend to contexts in which a DME provider would not carry the equipment (e.g. hand controls for a
vehicle). In the overlapping context of AT, DMMA has recognized that many items are available
“off the shelf” (p. 66) and has adopted a more enlightened provider standard:

Entities qualified to supply AT equipment may include non-traditional off the shelf suppliers
of equipment and technology as prescribed by a competent professional working within the
scope of his or her practice.

At 68. At a minimum, DMMA should consider a similar authorization for specialized medical
equipment and supplies.



21. There are several contexts in which relatives are authorized to provide services [e.g., supported
living (pp. 77-78); shared living (p. 84); and community living support (pp 45-46]. However,
guardians are excluded. Id. The CMS waiver template ostensibly allows DMMA to allow
guardians to be providers. Id. Under Delaware law, guardians are not expected to pay for
supports from their own resources, only the resources of the ward. See attached Attorney General’s
opinion and 12 Del.C. §§3922(d) and 3923(D). This reduces the prospect for a financial conflict of
interest. As a compromise, DMMA could consider retaining a general bar on guardians serving as
providers in the above contexts subject to exceptions based on “exceptional need” or circumstances

(p. 66).

_ 22. DDDS currently funds many individuals in AdvoServ. Some residential AdvoServ clients are
subject to the IBSER regulations and some are subject to the neighborhood home regulations.
Compare 16 DE Admin Code §§3310 and 3320. The waiver only mentions neighborhood hoies
and omits any reference to IBSER residences (p. 82). The waiver recites that each resident “must
 have their own bedroom unless they express a preference to share a room” and residences are
generally capped at 4 residents per home. In confrast, in the IBSER settings residents are crowded
into small rooms with bunk beds (16 DE Admin Code 3320.6.6.6) and can have 10 residents per
unit (16 DE Admin Code 3320.6.2.1). There are also DDDS non-residential clients at AdvoServ
who would be subject to the IBSER regulations. The waiver does not indicate whether AdvoServ
meets CMS standards for community-based settings (p. 12). If DHSS intends the waiver to cover
clients served by AdvoServ, solely mentioning neighborhood group homes may be
“underinclusive”. ' :

23. The waiver contemplates different plans for residential versus non-residential participants - a
“Life Span Plan (I.SP)” for clients in provider-managed residential settings and a “Support Plan for
Individuals and Families (SPIF)” for clients living in a family home (p. 94). It would be preferable
to have a single template/form for all waiver participants. This would have the following
advantages: 1) easier transition between residential and non-residential services; 2) less confusion
among families and professionals given multiple person centered plans; 3) less training since DDDS
and provider staff only have to be trained on a single form; and 4) facilitation of data collection if
the plans are compiled electronically with a search function. For example, if 40-50 individuals
move between non-residential and residential services annually, wouldn’t it be easier to modify a
single plan than developing a new plan with a different template?

24. The section on DDDS internal appeals and Medicaid fair hearings should be revised. It recites
in multiple sections (pp. 129-130) that appeals are available to contest reductions, suspensions or
terminations of waiver services. They should also recite that a fair hearing is available to contest
the “denial” of services. See 16 DE Admin Code §2101.2.0. It may also be appropriate to include
a recital that participants can appeal a rights complaint decision. See p. 131 and 16 DE Admin
Code §2101.2.0.

25. The exclusive reference to Mandt-compatible restraint (p. 136) may not apply to AdvoServ if it
has been approved to use the Safety-Care restraint system. Parenthetically, there is some “tension”
between the recital (p. 136) that restraints are limited to Mandt techniques and the recital (p. 139)
that staff can be trained on a “DDDS-approved equivalent” to Mandt.

8



26. It would be appropriate to include a reference to restriction in the use of chemical restraint (pp.

1135-136).  See reference to chemical restraint on p. 137 and 16 Del.C. §1121(7). Moreover, at

one time DMMA had a committee which reviewed the prescription of several psychotropic drugs to
a Medicaid beneficiary as part of a quality-control process. The waiver mentions the Medical Care
Advisory Committee (MCAC) involvement in quality control. It would be useful if there were a
medical review of instances in which a waiver participant is prescribed a certain number of
psychotropic drugs (e.g. 5 or more) to mitigate the potential for chemical restraint, tardive
dyskinesia, etc. ‘

27. The rate of payment for a personal attendant is 75% of the rate of a home health aide (p. 176).
The rationale for the distinction is unclear. Indeed, attendants are authorized to perform a wider
range of functions than home health aides. See 16 Del.C. Ch. 94, 24 Del.C. §1921(a)(14), and 16
Del.C. §12201b. The rate of payment for a personal attendant should be increased to at least the
level of a home health aide. ‘

28. Although not included in individual descriptions of these services, p. 175 recites that at least 2
bids/estimates are required for all specialized medical equipment not covered by the State Plan, all
AT equipment, and all home/vehicle modifications. If this is a requirement, it should be disclosed
prominently in the individual sections (e.g. pp. 66, 67-68, and 73-74). It would also be preferable
to authorize exceptions at DDDS/DMMA discretion. For example, there may be situations in
which acquisition must be quick to avoid health risk.

Attachments

E:legis/2016/dddswaivercomments1116 .
F:pub/bjh/legis/2016/suppcont/dddswaivercomments1116



“TITLE 29 - CHAPTER 79. DEPARTMENT OF HEALTH AND -SOCIAL SERVICES - ... Pagelofl

§ 7909A Division of Developmental Disabilities Services.

() There is hereby established the Division of Developmental Disabilities Services under
the direction and control of the Secretary of the Department of Health and Social Services.

(b) The mission of the Division of Developmental Disabilities Services is to provide services
and supports to individuals with developmental disabilities and their families which enable
them to make informed choices that lead to an improved quality of life and meaningful
participation in their communities.

(¢) The Division of Developmental Disabilities Services shall have the following powers and
duties: ' S
(1) Provide community-based services including family supports, advocacy, foster care

placements, respite, neighborhood homes, supported living, vocational and supported
employment opportunities and day habilitation services;

(2) Provide case management, nursing, behavioral services, therapy and other
professional supports needed to assist individuals in achieving their goal(s};

(3) Provide early intervention services to families so as to prevent or minimize
developmental delays in children at risk who are ages 0-3; and

(4) Provide intermediate care facility residential services.

(d) The Division of Developmental Disabilities Services shall ensure the investigation of
complaints of abuse, neglect, mistreatment and financial exploitation. Such investigations
may be in coordination with the Attorney General's Office, law enforcement or other
appropriate agencies.

(e) The Division of Developmental Disabilities Services shall be authorized to promulgate
rules and regulations to implement this statute.

60 Del. Laws, c. 677, § 2; 73 Del. Laws, c. 97, § 6[5]; 78 Del. Laws, c. 179, § 315.;

http://delcode.delaware.gov/title29/c079/sc0 1/index.shtml 11/28/2016
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
REGIGN tH
3535 MARKET STREET
PHILADELPHIA, PENNSYLVANIA

PO, BOX 13718
PRILADELPHIA

OFFICE QF THE SECRETARY
QFFIEE FOR CIVIL RIGHTS

MAILING ARDDRESS:

PEMNSYLVARNIA 192101

Qur Reference: . 03863006

‘Mr. Brian J. Hartman
Disgbilities Law Program
Commuinity Legal Aid Society, Inc.
913 Washington Street _
Wilmington, Delaware 19801

Dear Mr. Hartman:

. On Hovember 24, 1986, we received your request to withdraw your

complaint against the Department of Health and Social Services

(DHS). Specifically, vour complaint related to group-home services

. for mentally retarded persons under age eighteen under the authority
of the Age Discrimination Act of 1975 and its 1mplement1ng Regulatlon

45 CFR Part 91.

It is our understanding that the assurances outlined in the agency's
Hovember 12, 1986 latter to vou, satisfactorily resclve the issues

relating to the complaint. The, agencx has provided its policy of
non-discrimination on_the basis of ape and its assurance that it does

not exclude the participation of persons under age e;gh;ggg_;g,&%&_

.Zroup-home services, In addltlon, the agency will provide you with
periodic reports, within the next year, regarding its clients under

age eighteen.

We have informed DHS that our office will require copies of all
“periodic reports sent to ‘You. TThesé submissions will be due to us
at the same time as they are sent to you. We have also advised the
agency that if the information indicates disparity in the age of
the clients served, weé may re-open your compldlnt for a formal -

invest 1gat10n

We do appreciate your efforts in resolving this complaint informally
and we are hopeful that the agency will continue to be cooperative
in adhering to their assurances. If you have any questions, please
-contact Ms. Barbara Banks, Director, Investlgatlons D1v151on at

{215) 596-6173.

Slncerely yours,

szea?

- Paul F. Cushing
" Regional Mznager

DEC 5 2 1980
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STATE OF DELAWARE
DERARTMENT OF HEALTH AND SoClal SERVICES

DIVISION OF MENTAL RETARDATION
502 SILVER LAKE BOULEVARD
ROEBING BUILDING

DovER, DELAWARE 18301 TEZLEPHONE: {(302) 736 - 4386

OFFICE OF THE
DIRECTOR

Novemcer 12, 1986

Brian J. Hartman, Esquire
Community- Legal Aid Society, Inc.
913 Washington Street '
Wilmington, DE 19801

Re: Residential Services for Mentally Retarded Minors

Dear Brian:

This is to confirm that the Department of Health and Social Services,
Division of Mental Retardation (DMR) does not now, nor has it, violated -
45 C.F.R. Part 90 in DMR's provision of community-based residential services.

Enclosed is a copy of a memorandum circulated to the Intake Committee
at DMR, dated September 19, 1986. This memorandum confirms our policy of
nondiscrimination. . . R

. .

The DMR Intake Committee will actively consider . ._m_i{““~.f'for place~
ment in a group home setting consistent with_ his n§gx""_DMR is not compelled
by this letter, however, to determine thati ... = F - ‘is an appropriate

™~

candidate for admission to a group home .
e d punae will continue to be actively considered as one of a group

of priority candidates for a community placement commEnsg;atg"wighi_f_"”_s_m"

b e SR S e ey SRR Lo

Within one month of the date of this letter, DMR will forward to you the
foilowing non-identifying information: the total number of non-~adults presently
in DMR ICF/MR and neighborhood group home settings, specifying dates of birth
and identity of group home in which each such non-adult resides.

Finally, within six months and cne vear from the provision of the above
data, DMR will forward to you the following non-identifying information:

2. the total number of non-adults applying for placement in DMR ICF/MR
and neighborhood group homes within the preceding six months, specifying dates
of birth and action taken on each application;



(a3

3r1an J. Hartman, Esgquire
‘Navember 12, 1986 . . Page 2.

b. the total number of non-adults in DMR ICF/MR and neighborhood
group homes as of the respective dates, specifying dates of kirth and identity
of group home in which each such non-adult resides.

The terms of this letter are cond1tlonal upon your wlthdzawlng the complalnt
“in this matter.

Should there be material noncompliance with the representations in this
letter, DMR undexstands that the complaint may Le reopened untcil August 24, 1988,
and that DMR waives its right to have such complaint heard in the first instance
at the federal mediator level.

Véry truly yours,
. . .

M fa'u A
//ﬁomas Pleddie, Ph D.'
Director, Division of Mental Retardat*on

P:bwr

Enclosure

Susan Kirk-Ryan
Paul Cushing
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" in the United States shall, oh the Basi€ of’agé; be excluded fram ™
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DEPARTMENT OF HEALTH AND HUMAN SERVICES Y oLt 18 14l
NLOION 1

S
2636 MARKET ETREET S
PHILADELPHIA, PENNSYLVANIA Olfice of Heulth Fachit
' okt Be Yt Geeiey.
‘ . OFPICE FOm CIVIL MiGH
- . v - . ' MAILING ADBRTER)

rF.O, BOX 12718
PHILAGELFHMIA
PENNEYLVAMIA tP181

Mr. James E. Harvey

Director - L

Celaware Department of Health and
Social Services

Divisicn of Public Health

Office of Health Facilities Licensing
and Certification

Wilmington, Delaware 13808

.Dear Mr. Harvey: , L.

The Office for Civil Rights has completed its review of Delaware's
Nursing. Home Regulations for skilled Care. Our analysis of the
State's Regulations. and determination regarding the Age Discrimi- -
nation Act of 1975 and Section 504 of the Rehabilitation Act of

1973 are as follows:
Section 57.3 ~ General Requirements

57.3 - An institution shall not admit any person
under the age of fifteen (15) years of age as a
patient unless approved by the State Board of

Health.

Analysis

The Age Discrimination Act of 1975 and its implementing Regulation
at 45 CFR Part 91, Subpart B Section 91.11(a) states that "No person
participation in, be denied the benefits of, or be subjected to
discrimination under, any prodram or activity receiving Federall'
finaneial assistance". Further, Section 91.11(b)(1) and (2) prohibits
a recipient from using age distinctions which have the effect, on

the basis of age, of excluding individuals from, or denying them

the benefits. of, or subjecting them to diserimination, under a

..program or activity receiving Federal financial.assistance; denying

or limiting individuals in their opportunity to participate in any
Federally assisted program.
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A recipient is permitted to take an action prohibited by Section 91.11

only if the action reasonably takes into atcount age as a {actor
necessary to the normal operation or the achievement of any statutory

_ objective of a program or activity.

Determination

"It ik our preliminary determination that Section 57.3 of the Stale.s
- Regulaticns violates the Age D
. 'Part 9] subpart B Section 91.11.

;scrimination Act of 1975 and 45 CER..

Unless the State Agency can show that its age distinction is necessary
to the normal operation of a nursing home ‘or the achievement cf a

statutory objective, the age distinction must be removed. Pleass refer
to 45 CFR Sections 91.13, 91.14 and 91.15. Co

Y P

It is my understanding that the State Bbard of Health may, on a case-by-

case basis, consider an application for admission to a nursing home from
someone under the age of fifteen. However, if the applicant's age and
not the medical condition is the reason for this case-by-case review,
then it is probable that this action violates the Age Discrimination -

-Act.

Remedy

If your age distinction does not meet the criteria set forth at 45 CFR
Sections 91.13 and 91.14, you may voluntarily resolve this deficiency

by deleting from your Nursing Home Regulations' any reference to an age
criterion. You may alsoc notify the public as well as all skilled care

nursing facilities of this change in policy-
_Section 57.8 - Services to Patients

57.809 Mental Illness ' . )
A. Patients who are, or become, mentally ill and

‘who may be harmful to themselves or others, shall .
not be admitted or retained in a nursing home.

Analysis

Section 504 of the Rehabilitation ACE of 1993 #nd ifs implementing
Requlation 45 CFR Part 84 prohibit discrimination on the basis of
handicap in any program or activity receiving Federal financiall
assistance. Section 84.3 of 45 CFR defines a handicapped person as
one who (1) has a physical or mental impairment which substantially
limits one or more major life activities; (2) has a record of such
ap impairment; or (3) is regarded as having such an impairment.
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Specifically 45 CFR Section 84.4 provides that no qualified handicapped
person -shall, on the basis of haridicap, be excluded from participation
in, be denied the benefits of, or otherwise be subjected to discrimi-
nation under any program or. activity which receives or benefits from

Federal financial assistsnce. ..

" The State Agency may not, sclely by reason of the presence or hiéfory

of handicapping condition (mental illness), deny admission to a nursing

-lkmuuxa&br:purposc:of'admissibn;ta-a nursing home, a-facility must admit

one who is & gqualified handicapped person, i.e.,, meets the essentlal

eligibility criteria and reqguires the same type of medical or related
gervices that are normally provided. Thus, Section 504 prohibits re-
cipients from categorically excluding persons with mental impairments,
asz iz specified in the State's Requlations at 57.B09. o :

R e

i 4D LR DETLITIL L.l 2t -
However, & recipient may take ‘into account the behavioral manifestations

of the mental impairment in determining whether one is a-qualified handi-
capped individual. If the manifestations are such that the person no

longer meets the basic eligibility requirements for the receipt of -+
services or cause substantial interference with the operation of the

program {be harmful te self or others), the condition may be taken
intp consideration. ' S

conditions such as Alzheimers Disease may be considered a mental
impairment under the definition of handicapping condition; however
the presence of this condition and its manifestations may in no way
render one ineligible for the receipt of services normally provided.
However, if there is adherence to State Regulations, one with this
disease may not be admitted nor retained in a nursing heme, which

could violate 45 CFR Part B4.

Determination

Tt is our preliminary determination,.based upon the preceding discussion,
that Section 57.809 as written violates Seption 504 of the Rehabilitation
Act and its implementing Regulation 45 CFR Section 84.4 and Section 84.52

{(a)}(1)-
Remedz

" 1n order to voluntarily resolve this deficiency, We 'suggést you~

delete "who are, or become mentally ill and" from the paragraph at
57.809A. Please disseminate the revisions to the public, refefral
sources- and the State's skilled care facilities. -

For your reference, we have enclosed a copy of each of the pertinent

Regulations.
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Pleasc odvise ue of your plans to corrcct these deficiencies. We
would spprecianle a response by November 12, 1985. .

1f you need technical assistance or if you should have any commants or
'guestions,.plcasc contact Ms. Barbara Banks, Director, 1nvestigations

Divigion, at (215) 596-6173.

We appreciate your continuous cooperation.

BLP .. _roy PUlieios W) RbsiRmbdl U # s ANE v S B e kY L LTl RY
Sincerely yours,

.“paul F. Cushing, Regignal Manager
O0ffice for Civil Rigifts . .

! o
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July 8, 1986

Mr. Paul F. Cushing

Regional Manager

Office for Civil Rignts

Region III

P.0. Box 13716 . -

' Philadelphia, PA 19101

Re: Delaware's Nursing Home rRegulations for Skilled Care

Dear Mr. Cushing:

. please be advised that effective June I, 1986, Sections
57.809 and 57.3 of pelaware's Nursing Home Regulations for
Skilled Care have been deleted. Notice of this deletion is being
sent to all 1icensed providers. I have enclcsed a coODY of the '
May 2, 1986 minutes for your information. '

As I have previously'advised your office, it remains the
position of +he Delaware State Board of Health that there has
been no discrimination based on age or mental illness and that.
these sections were promulgated to assist in the appropriate care
and placement of clients. The Board has determined that these
needs can be met through inspections by Health Facilities

Licensing and Certification.
If you have any further gquestions, please contact me.

' Véﬁfﬂyruly yours,
P j'j o g ek K e
o C;f,uﬁf«'A/-"ﬂdel[7~§
~. patricia M. Furlong ‘-\;

Deputy Attorney General

PMF/rd

Encl.

%c: Hon. Thomas P. Eichler, Secretary
Lyman J. Olsen, M.D. :
~James E. Harvey

i
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MEMORANDUM
DATE: Jagmary 8, 2014
TO: Ms. Elizabeth Timm

Division of Pamily. Services
FROM:  William Love, Dircter g BOVY,
RE; 17 DE:Reg; 608 (DFS Pr@o‘s&d-;(flﬁﬁd' Plicihg Agency Regulatiosn)
“The Divisionof Services for Aging.and Adults with Pliysical Disabilities-(DSAAPD)
reviewetl the proposed regulafions regarding the Deleigene Reguirements for. Child

Placing Agenles 4s published 4s 17 DE Reg 608 in the Decetmber 1, 2013, ssue of the
Register of Regulations.. DSAAPD is: c@ncmned.aegardl 1iz 4

» §95.1: alicensee shall vequire that a foster parent applicant or approved jbster
DaFent is-bebween tweny-ong. (21} yedrs apd SEy-five(63) years of age, end

s §95.1.1: alicensee may, at his or her own. dzscrctian. Hiake excepiions o fhe
above Regulution vitien the ticenseg docinnents that the hedith, safgty m:vd wel-
heing ofg child-waidd nar he endangered.

remove, the a‘,e hn:ut Bamug an applmant ﬁ.om ’becommu an. amawved fosten jaarent e e
~should b based on afi assessmnent which inchudes eriteria specitic 1o placénient néeds of
the-child and notbaséd onan. mfblu*a:y age Tumit of 65.

Thahk you for the opportunity to comment,

te! Ms. Vigky Keélly, DSCYTF
Mr. Brian Posey, AARP
M. Brian Hartmean, Esq., CLASI
Ms. Dantese MeMiillin-Powell, DMMA
Ms. Pat Maichle, DDC
Ms, Jeanne Nutter, AARP

801 N. BURSNT, HWwY, « NEW LASTLE + DELAWARE = 19720 + TELEPHONE: 1302} 2ET-9390
256 CHAPMAN RD. » SUITE 200 * MNEWARK » DELAWARE « 13703 + TELEPHONE: (302) 453-3820 » [-§00-223-8074 + TD: (502 453-3857
18 N. WALRUT §T. ¢+ MILFORD 4 DELAWARE + {8963 + TELEPHOME: £30R; ARA-FR10 » T (202 4922-1 5 15
INTERNET: Wi DH SE, BELAWARE. IGOVIDEAARD E-MALLL DEALPDINEGBSIATE. DE-US




KNOW ABOUT THE FEDERAL LAW

THAT PROTECTS AGAINST AGE
( DISCRIMINATION |

l.

The Office for Givil Rights (OCR3, at'the U.S. Bepartment of Health arid Human Sérvices
(HHS), ensuresthat entities fhatireceive foderdl fnancial.gsslstance comiply with thijs fzw.
The Age: Biscriiination Act:eomtains:certaji exceptions that aliow undet limited
cirournstanses, i3 used sge Histingtong.of factors other then age. For example, the
-Age DiscHimind o Act. does:not-apply to'an age distinction:confained i d Fedérdl, State

“ or Laczlstatuts or-ardingnce sdopted by-an-elected, general pukptse legislative body . ..
that: providesany benefls or assistan ce'to persons based 'oh age; establishes griteria for
participation in age-related ferms; or-deseribés Trterided beneficiaries or targst groups i
agq‘«re]a’;c_ed tarms.

] .




How to file a complaint of discrimination
with the Office for Givil Rights-(OGR)

I you believe thiat you. oz someone &lsehas Dgen distfiminated
-agalnstbecause af-age by arsentity recelving financlg]
asglstance from. HHB, you or your [3zal representative may
file.a-complaint with OGR. Gomplalats riust e flled withjn
180 days from-ihe. date.of the.dlleged discriminatior.

You may send a. written commplaint:or vou may somplets and
send OCR the Campiéirnt Form-avallable on curwebpage at
wykihhs.govosr. The complaint.form Is also-avaliable on

our-webpage In:a number of other languages under the
Givil Rights-Infarmation in. Other Languages section.

The folldwing friformation must be inchuded:

Yourname, address and telephone number.

You must:sign vour name on everyihing ou-write.
If yioufile s complaint.on sormedne’s behalf —
.g,.spduse, friend, client, ete. — ingfizdeyour
name, addrass, telephone ritimber, and statémient
of your réiationship to thét persdn.

Name and.address-of the institution or agency
you bélieve disgriminated.

VWhen, how.and why you belleve diseririination
oegitred. ' S
Aqy-other rélevant Informatiof.

For-more information, visit us at: werw.hs.zov/oor
1.5. Departmani of Health & Human Services Officefor Civll Rignts

(f you. mall the compiaitit, be.sure to send jt.to the
attenition 6f the raglonil manager-at the appropriate
OCR regiondl office. OCR has ten regional offlces and
eachi kegional officecovars spetific states, Complaints
may-alsp be mailed o OOR Headquarters at the

‘follewing.addféss: .

offipe for §vil Rights.
U.5. Departmert of Healih and.Human Services

-200 thdependsnce Avenye,:SW.

Hotl.H. Bifding, Room:508-F
Washington, D.6. 20281

To-ledin mores )

Visit-us ontine stywww.hhs.gov/ocr
Call s tallsfree at 1-800-368-1019
Emafl us: oormall@hhs.gov
T0D; §-800-537-7687 '

Language assistance senViges-for OCR matters are
aysilabie-and provided fre 5F charge, OCR serviees

are:aciéssible to-pargoris with disabilities. .
www.lihs.gov/oer



AROUND DELAWARE

Harbor Healthcare settles U.S., Del. lawsuit

The United States and Delaware reached a
$150,000 settlexent with Harbor Healtheare and Re-

| habilitation Center in Lewes. related to allegations

fhat'careprovided to children fromi‘1998 thr@ugh 1999
‘was inadequate. U.S. Attorney for Delaware Colm F
Comnolly and Delaware Attorney General M. Jane
Brady alleged Harbor submitted false claims to the
government for payment since much of the care of a
number of severely disabled children was inade-

quate. The government also alleged the center was

understaffed and not properly trained. A lump sum
of $120,000 in the settlement will be paid to the gov-
ernment and a $30,000 fund will be used to help Har-
- bor’s current patients. Harbor also is' required to
'~ agree to have a neutral cofisultant monitor inspect
the facility and report on its compliance. The moni-
tor will cost Harbor as rhuch as $125,000.
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Long-term

care gets

Guidelines geared to kids

By KIM DOUGLASS
Staff reporier

Delaware’s new rules
governing how chronically
i1 children should be cared
For in nursing homes cowld
be in place this year.

But the rules prompted
by the deaths of several
children in a Lewes-areda
nursing home in the late
1090s could be moot once
they are reviewed and-
adopted.

Long-term care facili-
ties in the state are de-

. slgned primarily for aduMts,

and state officials said they
know of only about one or
two children being cared
for in a Delaware nursing

" home. .

. Most chronically ill
Delaware children are
being treated at home Or
out of state, and virtually
21l of them are covered
under Medicaid, said Fhil
Soule, the staie’s Medicaid
director:

Private insurance often
will not cover such long-
term care, and few families
could afford the expenses,
he said. .

Yrene Waldron of the
Delaware Health Care ¥a-
tilities-Association said
fhat's tmlikely to change, in
part because caring for.
chronically ill children is
very expensive.

4] know of no facility
that's going to accept pedi-
atric patients,” she said.
“The Teimbursement for
these types of clients is not
commensurate with the
cost of providing care.”

Waldron said ihe new

' regulations make gense,

bt could make it even less

likely that a nursing hiome

wauld get into the business
of long-term care for chil-
dren. .
Tn part, that's because
+he rules call for staff with
specialties that are hard o
find in Delaware, Waldron
said.

But Sen. Robert Mar-
shall, D-Wilmington West,

The rules call for
.such things as
appropriately sized
medical equipment
and adequate, clean
clothing for the
children, who might
suffer from severe
injuries, birth defects
or diseases.

an advocate for nursing-
home reform, said the rules
are important because
some Delaware facilities
could decide to go into the
business of caring for chil-

dren.

The rules call for such
things as apuropriately
sized medical equipment
and adequate, clean cloth-
ing for the children, who
might suffer from severe
injuries, birth defects or
diseases.

The rules were drafted
by the Division of Long-

Tertn Care Residenis Pro- .
tection, and will be pre- .

sented to the public for
review during a hearing
early this year. .

Carey Slagle’s son is
among those being cared
for in a home setting.

He was severely injured
in a traffic accident about

10 years ago when he was

23 ‘months oid, and has
been a resident of a
Deiaware nursing home for
most of his life.

But that facility is try-
ing to get out of the busi-
ness of caring for children
and urged Slagle to find a
new setting for her son, she
said
The 30-year-cld Middle-
town woman lives in &
trailer and has two ofher

See RULES — BZ-
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Rules: Long-term 'cafe for kids adjusted

- FROM PAGE B1

s,

“You can’t run a facility effi-

ently with 15 kids,” he said.

D

Iii ]l]c E E B ] ]v]. 0 y

Center_in Tewes between April

1998 and January 1999,

. That facility has a waiting

list, he said.

aid money, Soule said.

$500,000 a year per child in Med- fro

New Jersey, which is designed ci

Vaoorhees Pediatric Facility in
for children. It costs on average

A Bear nurse agreed to take

him into her home, and he has ic
been in good hands there, Slagle

children and could not care fér
said.

her son at home, she said,

Soule’s office alsa pays for 190

sick Delaware children being

cared for at home. Their ex-

That facilit

ior citizens,

but it generally
uld if they

It would be hard for a

were being treated at Voorhees,
not Delaware facility comparable to
she * the one at Voorhees to thrive be-

costs less than it wo

took care PENses vary,

Slagle is glad for the new
rules governing how children
such as her son are cared for

The nursing home

of her son medically, she said.
rooms for hours at a time by- Soulesaid.

themselves.”

But “the kids would be in their

forsen-
vided_children, and started to

this vear,

cause of the limited number of

Eigh}t Delawareans younger Jlocal children who need to be in-
than 21 are being cared forinthe  stitutionalized, Soule saig. o

Her son sometimes was
bathed for days at a time,

said.

»Reach Kim Douglass at 324-2895 ar

kdouglass@delawareonline.com.
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Brian J. Hartman

From: Maichle Pat (DSHS} [pat.maichle@state.de.us]
Sent: Monday, July 08, 2007 1:18 PM

To: Hodges Kyle (DSHS); Wendy Strauss; Afleen.Fink@state.de.us; Barbara Monico: Bethel Chang; Brenda
Kramer, bdonovan2003@ acl.com; Brian J. Hartman; Carol.Barnett@state.de.us; Carot Reid Hall; Diann
Jones; Harline Dennison; jiwdover@aol.com, jknotts@dicc.edu; Karen Gallagher,; mahkila@comcast.net;
Ihenderson@independentresources.org; Laura Simmons; Linda.D .Barneit@state.de.us; eamcl@aol.com;
Lora Lewis; lorrainel@logisticare.com; Marcy4boys@aol.com; Marie Anne Agahzadian;
mark.devore@state.de.us; Mary Anderson@state.de.us; Michael Gamel-McCormick; Phyllis Guinivan;
rbeaud7042@aol.com; Steve Tull; Sue Hansen; Theda Ellis; Vari Louann (K12); vince_19805@yahoo.com

Cc: Rose Al (DSHS); Lighter Sue (DSHS); Greene Deanna (D SHS)
Subject: FW: Memorandum of Understanding Between DSCYF and DHSS

This comes to us from the Child Mental Health.

Patricia L. Maichle

Executive Director

Developmental Disabilities Council
Margaret M. ONeill Building, 2nd Floor
410 Faderal St., Suite 2

Dover, Delaware, 19901

Phone: 302-739-2232

Fax: 302-7382015

E-mail: Qat.maichle@state,de.us

Web: www.ddc.delaware,qov

TKNOWING 1S NOT ENOQUGH;, WE MUST APPLY.
WILLING 1S NOT ENQUGH; WE MUST DO." GOETHE

From: Cycyk Susan A (DSCYF)

Sent: Friday, July 06, 2007 3:04 PM

To: Maichle Pat (DSHS); ‘Marcy4boys@aol.com’; 'fknotts@dcc.edu’; ‘kramerSP88@aot.com’; “orrainel@logisticare.com’;
'eamcl@aol.com'; Lewis Lora (DHSS); Simmons Laura {OMB); jtapert@dtcc.edu’; ertull22@aol.com'; Vari Louann (K12);
'jlwdover@aol.com’; ‘maghaz@picofdel.org'; Greene Deanna (DSHS); Anderson Mary (DHSS); Barnett Carof (DHSS);
Barnett Linda D (DHSS); Devore Mark (OMB); 'RBeau97042@a ol.com’; vince_19805@yahoo.com’;

bethelchang @comcast.net’; 'mahkila@comcast.net’; "Denni5177@juno.com’; 'max@benedictineocp.org’;
Theda.Ellis@delautism.org'; 'keghappyhour@aol.com‘ ; 'mgm@udel.edu’; 'Pam5161@netzero.net’; 'hhartman@declasi.org';
‘lhenderson@independenctresources.org' ; 'dianncollins@gmail.com'’; (ncaquila@magpage.com); A. Subramanian
(asubramanian@riverside—dc.com); Aimee McFarlan (aimee.mcfarlan@uhsinc.com); Andrew Kind-Rubin; Barry Moore
(bmoore@provcorp.com) : Beth Krieger; Beverly Lewson (blawson@peopiesplacez.com) ; Beverly Ross;
BKeIsey@delawareguidance.org; Brad Berry; cannonj@d iakon.org; Carolyn Graham; Cathy Rose;
CChenkin@delawareguidance.org; Cha-Tanya Lankford; Chris Hampton (CHampton@deIawareguidance.org); Cindy Knapp;
Cynthia Coston; Dana Matheson; Casto David D (DSCYF); David Parcher; Amery Diane L. (DSCYF); Don Loden
(Don.Loden@cffde.org); Donna J. Lentine Ph.D. (housewren@mchsi.com); Dory Zatuchni (ffs@ijfsdelaware.org); Douglas
Smith (Dousmith@christianacare.org) : Eric Saul; Fern Speliman; Frances Stasko; Fritz jones {fiones@ccwilm.org); Howard
M. Isenberg (howard@hoicombbhs.org) ; HSims@delawareguidance.org; James Larks (jlarks@net-centers.org); Jamie
Hummell; John J. Friedman (jfreedo@comcast.net); John McKenna (John.McKenna@uhsinc.com) ; Joseph Hicks;
jzingaro@comcast.net; Kumar Purohit (kumar.purohit@uhsinc.com) : Ibegley@nbngroup.com; LCSW Elton G. Grunden
(egrunden@ccwilm.org); Linda M, Leckel (Ileckelsps@yahoo.com) : Lisa Leidy-Williams; Mandel Much PH. D.
(mmuch@comcast.net); Marc Felizzi; Maria Rayias; Marilyn Cockrell LCSW (mcockrell@ccwilm.org); Mark Casagrande
(mcasagrande@jfsdelaware.org); Mary Dale; Michael Angstadt (mangstadt@twincedars.org); Michael Barbieri LCSW
(mabarbieriZS@comcast‘net); Michael Kersteter (mkersteter@peopIesplacez.com) : Nicholas Kotchision
(nkotchision@ccwilm.org); NKeller@delawareguidance.org; Paul Wells (Pwelis@mountainmanor.org); Rhonda Quin
(rquin@delawareguidance.org); RMiller@DelawareGuidance.org; RN LCSW Joan Chatterton (JoanChat@aol.com);

—_——
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RoussealR@Diakon.org; Sandra Jones LCSW-C (Sandra@ntuplc.org); ShamusR@DIAKON.org; Stephen Smith
(stepsmith@christianacare.org); Steve LaPerle (slaperla@cewilm.org); Susan Greenstein {Susan.Greenstein@cffde.org);
Terence Carroll {terence.carroll@cffde.org); THall59@Comcast.net; Olson Thomas L (DSCYF); Thomas Thorpe
(tthorpe@ccwilm.org); Tim McFeeley (tmcfeele@net-centers.org}; viord@nbngroup.com; Vincent Giampeitro
(Vincent.Giampeitro@cffde.org); VRoach@ccwilm.org; Yvonne Roque (Yvonne_Roq ue@Bayhealth.org); Yvonne Yeadon
(yvonne yeadon@absfirst.com); Aghazadian Mary-Anne; Banks Isabell; Carter Tanya; Chicco Linda J (DSCYF); Dettwyler
Steven (DHSS); Dobbins Doyle; Doppelt Harvey G (DSCYF); Dunleavy Robert P (DSCYF); Falkowski Joan G (DSCYF);
Gannon Shiobhan; Goldsmith Kathy K (K12); Gregor Martha C (DSCYF); Hamill Catherine; Holt Norma; Jackson Earlene;
Jenkins Yolanda (DSCYF); Johnson Katrina; Kendall Christine; Kucharski Heather; Larsen Bobbie; Lockerman Debbie;
Maichle Pat (DSHS); McCambridge Joeli; McSherry Terence; Meldrum George; Michalik Dave {DHSS); Mink Jan; Miro
Joanne (K12); Obrien Carolanne (DOL); Olson Thomas L (DSC YF); Paige Rita; Pearce Julia (Courts); Ragonese Mary;
Richman Marc D (DSCYF); Roberson Doreen; Santoro Jeffrey; Snyder Al; Waters Devona E. ( DSCYF); Widdoas Nancy S
(DSCYF); Wimberley Randal W (DSCYF); Wolfe Mary Jo; Zirkle James K (DSCYF); Amery Diane L. (DSCYF); Caffrey
Barbara A (DSCYF); DSCYF_DCMHS; Marquis Anne M (DSCYF); McMichael Jacqueline S (DSCYF); Szczechowski Rosem ary
(DSCYF); Walker Earl E (DSCYF)

Subject: Memorandum of Und erstanding Between DSCYF and DHSS

I would like to take this opportunity to present to you the New Memorandum of Understanding
between The Department of Services for Children, Youth and Their Families (The Division of
Child Mental Health Services and The Division of Family Services) and The Department of Health
and Social Services (The Division of Developmental Disabilities Services). The memorandum is

attached for your review.

The purpose of this memorandum is to commit the three divisions (DCMHS, DFS and DDDS) to
provide the appropriate services needed for children and youth with developmental disabilities and
mental illness. The MOU better delineates responsibilities and maximizes cooperation between the

Division regarding:

1. Joint planning and services for eligible children and families

% 2. Residential placement of DFS children in DDDS homes and respite care

3. Developmental assessments of younger children in DDDS home and respite care
4. Transition of youth to adult services.

Through coordination amongst Three Divisions we can provide setvices of the highest quality and in
the best interest of children and youth. That is the long term goal of this Memorandum of
Understanding (MOU).

Towards operationalizing the MOU, our Deputy Directors have met with key leadership staff within
each division. Divisional liaisons will meet quarterly to review system and procedural issues regarding
the MOU and continue to improve our communication, coordination and service delivery for our

children, youth and families.
DCMHS is pleased to be an integral collaborator in this MOU. Thanks to our management staff for
their work in developing the MOU, and to all staff for their efforts to serve children and youth who are

developmentally disabled and mentally ill. Working together across agencies will assure that every
child and youth is served in the best possible way.

Regards,

Susan Cycyk

e NiaVWiata¥ate)
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Susan A. Cycyk, M.Ed., CRC

Director, Div.of Child Mental Health Services
1825 Faulkland Rd., Wilm., DE 19805

(302) 633-2600 Fax: (302) 633-5118
e-mail: Susan.Cycyk@state.de.us

"Think of the Child First"

Confidential Notice: This email is intended only for the use of the individual(s) to whom it Is addressed and
may contain information that is privileged, confidential and exempt from disclosure under applicable law. If
the reader of this email is not the intended vecipient, you are hereby notified that any dissemination,
distribution, or copying of this email, or the taking of any action in reliance on the contents of this
information, 1S STRICTLY PROHIBITED. If you received this email in error, please notify us immediately
by telephone (302-892-6433) and immediately destroy the copy you erroneously received, T hank you.
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MEMORANDUM OF UNDERSTANDING
BETWEEN
THE DEPARTMENT OF SERVICES FOR CHILDREN, YOUTII AND THEIR FAMILIES
THE DIVISION OF CHILD MENTAL HEALTH SERVICES
THE DIVISION OF FAMILY SERVICES

AND

THE DEPARTMENT OF HEALTH AND SOCIAL SERVICES
THE DIVISION OF DEVELOPMENTAL DISABILITIES SERVICES

L. PURPOSE

This cooperative agreement represents an understanding between the Department of Services
for Children, Youth, and Their Families, The Division of Child Mental Health Services
(DCMHS), The Division of Family Services (DFS), and the Department of Health and Social
Services, the Division of Developmental Disabilities Services (DDDS), concerning children
and their families served by DCMHS, DFS and DDDS where mental
retardation/developmental disabilities (MR/DD), as defined by DDDS eligibility criteria, is
suspected or is present. The purpose of this agreement is to delineate the responsibilities of the
respective agencies in four areas:

Joint planning and services for eligible children and families

Residential placement of DFS children in DDDS homes and respite care
Developmental assessments of younger children ages 0-3

Transition of youth to adult services

a2 D —

This agreement is proposed and executed with the greatest spirit of cooperation and desire for
ensuring the safety and welfare of children. All agencies recognize that certain action steps
may be altered based on the specific needs of each child.

Memorandum of Understanding
DCMHS~DFS~DDDS
February 8, 2007
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Memorandum of Understanding Among DCMHS~DFS~DDDS

AUTHORITY AND RESPONSIBILITIES

A Authority

1.

1.

The Division of Child Mental Health Services

As required by Title 29 Del C. Ch. 90 § 9006, the Division of Child Mental
Health Services shall be responsible for outpatient and residential mental health,
preventive health services, and substance abuse treatment services for children
and youth.

The Division of Family Services

As required by Title 29 Del C. Ch. 90 § 9006, Title 16 Del. C. Ch. 9 § 901, and
Title 31 Del C § 302, shall take necessary action and provide comprehensive
protective services for abused and neglected children. The child protection
system seeks and promotes the safety of children who are the subject of child
abuse and neglect reports.

Division of Developmental Disabilities Services — as required by Title 29 Del,
C. Ch. 9 § 7909A.

The Division helps the people it serves achieve the quality of life they desire.

The DDDS acknowledges that persons with MR/DD share the same basic rights
as all citizens. The DDDS shall facilitate the exercise and protection of such.

B. Responsibilities

Joint planning and services: When DFS is involved with a child or family
because of child abuse, neglect, and/or dependency and any of the adult
individual/caretakers have MR/DD, the following activities will occur:

a. The DFS caseworker from the appropriate region (Attachment 1) will call
the corresponding DDDS Community Services Regional Program Director
(RPD). By the end of the working day, the RPD or designee will determine
the status of the adult individual/caretaker relative to DDDS services. The
information will be reported to DFS within 24 hours.

b. If the adult individual/caretaker is an open case with DDDS, the DFS case
worker and DDDS Family Support Specialist will develop a strategy to
provide the most appropriate service to the family, including defining
parameters of responsibility. The plan of intervention will include
immediate action as well as any follow-up deemed mutually necessary. The
DDDS Family Support Specialist shall assist DFS in developing a plan to
reduce risk to children in the home while accommodating the support needs

Memorandum of Understanding
DCMHS~DFS~DDDS
February 8, 2007
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Memorandum of Understanding Among DCMHS~DFS~DDDS

of the person with MR/DD. A joint service plan shall be developed and
signed, outlining the responsibilities of each agency. DDDS and DFS shall
convene on a quarterly basis (minimally) to discuss progress and ongoing
problems within the family.

c. If the adult individual/caretaker does not have an open case with DDDS but
MR/DD is suspected, the DFS case worker will complete the MR/DD
Screening Tool (Attachment 2). If the results of the screening tool indicate
that the adult individual/caretaker may have MR/DD, then the procedure
outlined in 1.b. (above) of this agreement will be initiated. DDDS will
assist the family and DFS prior to the individval’s eligibility for DDDS
services is formally determined. Within the first 90 days, the adult
individual/caretaker must formally apply for DDDS services and be found
eligible. Ifthe adult individual/caretaker needs assistance in completing the
intake forms and obtaining the needed information, the DDDS worker will
help the adult individual/caretaker complete the necessary forms.

e Both DDDS and DFS will cooperate to minimize separation of the adult
individual/caretaker with MR/DD from their children, as long as the
safety of the child can be ensured.

» The Association for Rights of Citizens with Mental Retardation of
Delaware (ARC) can be utilized by DFS/DDDS as a referral agent to
help support the family.

e The DDDS will expedite eligibility determination for adults and/or
children whose cases fall under this MOU. DDDS services are
voluntary and will be offered to the family as long as the family is
willing to accept them.

d. Ifthe adult individual/caretaker is receiving services from DDDS and the
DDDS Family Support Specialist becomes aware of the abuse or neglect of
children, the DDDS Family Support Specialist will immediately report it to
DFS by calling 1-800-292-9582 (Attachment 3). All social service
personnel are mandated reporters and are required to report all known or
suspected child abuse, neglect, or dependency.

e DFS uses the Risk Management Methodology to determine both the
response time to begin the investigation and the determination of whether
the children are at risk. DFS will complete the investigation within 45
calendar days and determine the need for ongoing services to the child and
family.

» DFS and DDDS will work together to develop the most appropriate
support plan for the family as noted in 1.a. (gbove).

Memorandum of Understanding
DCMHS-~DFS~DDDS
February 8, 2007
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Memorandum of Understanding Among DCMHS~DFS~DDDS

e. Children open with DFS and/or DCMHS and who may be eligible with
DDDS, will be referred by the DFS or DCMHS case manager to DDDS.
DDDS will review application and provide a status advisory within 4
business days of receipt of application. If child is subsequently determined
eligible for DDDS services, a joint planning meeting will be convened to
review service plan within 10 business days of said determination.

f.  Children whose cases are open with DDDS and who may also be eligible for
DCMHS services* (as defined by DCMHS eligibility criteria) will be
referred to DCMHS intake. DCMHS intake process will take place and a
response will be issued to the DDDS Family Support Specialist within 4
business days of receipt of complete referral information. If the child is
eligible for DCMHS services, a joint planning meeting will be convened to
review the service plan within 10 business days. Ifthe child is ineligible for
DCMHS services, DDDS can consult with DCMHS regarding appropriate
and available services for their purchase.

g. Appeals of eligibility will be made pursuant to the DDDS and DCMHS
Appeals procedure. A response will be made available within 5 business
days. DFS, DCMHS, and DDDS will ensure that applicants are aware of
the appeal processes and contacts for appropriate advocacy organizations.

h. Regional Managers from DDDS, DCMHS and DFS will meet on a quarterly
basis to review specific policy and procedural and problematic cases and
issues of mutual concern. Either party can request a meeting at an earlier
time if it is case related.

2. Residential placement of DFS children in DDDS homes and Respite Care:
When DFS is involved with a family because of child abuse, neglect, and/or
dependency and the child has MR/DD and is placed in a DDDS foster home, the
following activities will occur:

In order to receive residential services, the individual must be deemed as an
“emergency” on the DDDS Registry and meet the definition for placement.
Emergency is defined as homeless with health and safety issues in the
Emergency category of the DDDS Registry.

a. The DFS worker will do the following:

¢ Complete the DDDS profile application and submit to DDDS
intake, including all pertinent requested records.

e Accompany the child to the placement and move their belongings.

e Provide the DDDS worker and provider with information about the
child.

¢ Provide a copy of the custody order and Consent to Treatment
Form.

Memorandum of Understanding
DCMHS~DFS~DDDS
February 8, 2007
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e Enroll the child in school, and attend IEP meetings.

e Develop the Plan for Child in Care within 30 days of placement.
DDDS, the provider, and the child’s family (if appropriate) shall
participate in the planning.

o Provide services as needed to the child’s family in an effort to
reach permanency for the child

« Attend Child Placement Review Board (CPRB) meetings and
Permanency Hearings

» Obtain an Educational Surrogate Parent if needed

e Enter the child in placement in FACTS (non-contractor provider,
no pay)

» Handle all medical consents

e Facilitate applications for public benefits (e.g. Medicaid, SSI,
Child Support, efc.)

e Help with special funding issues

e Make funeral arrangements with help from DDDS

e Work with DDDS case manager to address issues and concerns

e Two vears in advance, work with DDDS case manager to
determine the need for upcoming guardianship needs at age 18

b. The DDDS worker will do the following:

o Complete all DDDS residential paperwork and a Medicaid waiver
packet in coordination with the DFS worker
o Meet the DFS worker and child at initial placement
e Visit the home every month
e Visit the school quarterly and attend IEP meetings
e Oversee, with a nurse consultant and provider, that child’s medical
appointments are kept:
a. Specialists as needed
b. Dental services
¢. Immunizations up to date
d. Annual physicals
o Attend CPRB meetings and Permanency Hearings
» Complete an annual Essential Lifestyle Plan and forward copy to
DFS
o Liaison with Medicaid for specialized equipment; contact DFS for
funding as appropriate .
« Keep DFS informed of concerns and changes in placement
e Complete all DDDS paperwork:
a. Annual home compliance check and contract
signatures
b. Quarterly reports
¢. Quarterly RN reports
d. Make respite arrangements

Memorandum of Understanding
DCMHS~DFS~-DDDS
February 8, 2007
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e. Work with the DFS worker to address issues and
concerns
« Two years in advance, work with DFS worker to determine the
need for upcoming guardianship needs at age of 18

¢. Fiscal responsibility for Residential Placements

« DDDS funding/payments must have prior approval from the
DDDS Director of Community Services

« DDDS will be representative payee for SSI and Social Security to
the extent consistent with applicable law

« DFS/DCMHUS will facilitate the payment process if the DSCYF is
the payee

e DDDS will pay Difficulty of Care per new rate system. DFS will
pay according to child Level of Care Rate. DCMHS pays
according to medical necessity and clinical eligibility. Any costs
that exceed the allowable agency rates must be jointly agreed
upon. If additional funding is needed for the placement, it will be
negotiated among DDDS, DFS, and DCMHS.

o DDDS will designate contact person(s) for all issues related to
payments. (Attachment 1)

» At the beginning of the fiscal year, DDDS will submit an annual
cost projection for each child residing in a DDDS foster home.
This will be followed by an intergovernmental voucher that lists
the name of the child and the annual projected cost of care
attributed to DFS and DCMHS.

o DMSS client payments will notify the DDDS Director of Client
Benefits of all child support payments which are received on
children who are served jointly. This notification must occur at
least once each quarter.

d. Respite
»  When respite occurs with DDDS providers:

e A DDDS respite agreement will be signed before the respite takes
place unless an emergency placement is authorized by a DDDS
administrator.

« Funding shall be shared in accordance with the established
formula, which is reviewed annually. If DCMHS services are
involved, continued utilization is monitored regularly to determine
ongoing medical necessity.

« DDDS Respite Coordinator shall submit a DFS FACTS
Registration Form for each DDDS Respite Provider to the DFS

' Foster Care Manager to facilitate payment.

o DFS makes respite payments directly to the provider.
Memorandum of Understanding
DCMHS~DFS~DDDS
February 8, 2007
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Memorandum of Understanding Among DCMHS~DFS~DDDS

= When respite placement costs exceeds DDDS’ rate system limit or
requires placement other than foster families:

e DFS, DCMHS, and DDDS representatives will jointly review the
case, possible placements, and determine placement resources.
They will also determine which agency will be the lead agency to
follow up on the details of arranging the placement.

e IfDDDS does not have a provider, DFS has the option of
approving an appropriate provider to provide respite, as they would
with any other family active with DFS.

3. Developmental assessments of young children ages 0-3:
When a child ages 0-3 in the custody of DFS is suspected of or has
developmental delays and the parents are not available to initiate Part C
services, the DFS worker will make a referral to Child Development Watch

(CDW).

4. Transition of youth to adult services:
When a youth in the custody of DFS and/or receiving services from CMH has
been determined eligible to receive DDDS services and is listed in the DDDS
Registry, the DFS caseworker or CMH caseworker (as appropriate) shall contact
by email or letter the DDDS Community Services Regional Program Director
(RPD) from the applicable region (Attachment 1) within 30 days following the
youth’s 16™ birthday to initiate transition to adult services planning. When a
youth in the custody of DFS and/or receiving services from CMH is suspected
of having mental retardation/developmental disabilities (MR/DD}), as defined by
DDDS eligibility criteria, the DFS caseworker or CMH caseworker (as
appropriate) will make a referral to the DDDS Office of Applicant Services
within 30 days following the youth’s 16™ birthday to initiate the application
process and transition to adult services planning. Both scenarios assume
discharge from DFS or CMH at age 18.

IIL. DISPUTE RESOLUTION

If issues come up that cannot be resolved by the staff working directly with the child and
their family, the respective supervisors should be alerted to attempt to resolve the issues. If
resolution cannot be accomplished at the supervisory level, then Division liaisons should be
contacted to assist in the resolution.

Memorandum of Understanding
DCMHE~DF3~DDDS
February §, 2007
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Memorandum of Understanding Among DCMHS~DFS~DDDS

IV. CONFIDENTIALITY

The Divisions of Child Mental Health Services, Family Services, and Developmental
Disabilities Services agree to exchange client/family information on families and children
served by either Division in instances where information exchange is in the best interest of
families or children needing or requesting services for either Division. (29 Del. C. §9016)

It is understood that information exchanged by any Division shall be restricted to
client/family record reports and documents clearly pertinent to the family’s or child’s needs
or problems. Further, any information exchanged shall only be used to facilitate efficient and
timely evaluation, the provision of services and/or resolution of patient/client needs. Each
Division assures that the confidential character of exchanged information will be preserved
and, under no circumstances will exchanged information be shared with any agency, program
or person not party to this agreement without the express written consent of the family or by
the authority of Family Court.

No information in any form can be exchanged about drug or alcohol abuse treatment or
sexually transmitted disease information without specific written consent for this
information. Information about HIV testing or HIV status can only be shared with specific
consent or if the Division of Family Services holds legal custody of that child.

V. Administration of Memorandum

Each agency agrees to assign appropriate program staff to serve as the points of contact for
the purposes of effective and efficient management of the children and families served under

this MOU.

It is expected that these staff will meet on a quarterly basis to ensure that the intent and spirit
of this MOU is fully implemented.

MOU Attachments include:

s Attachment 1 — Names and telephone numbers of the staff described in this
Memorandum of Understanding (included in this document)

« Attachment 2 — DDDS Quick Screen Tool for Identifying Individuals with a Possible
Developmental Disability

s Attachment 3 — Child Abuse/Neglect Mandatory Reporting Form

» Attachment 4 — DCMHS Eligibility Criteria

o Attachment 5 — DDDS Eligibility Criteria

Memeorandum of Understanding
DCMHS~DFS~DDDS
February 8, 2007
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Memorandum of Understanding Among DCMHS~DFS~DDDS

This agreement is proposed and executed with the greatest spirit of cooperation and desire for
client-centered activities. All agencies recognize that certain action steps may be altered based

on specific individual’s needs.

This Mermorandum of Understanding will be reviewed annually.

Cari DeSantis, Secretary Vincent P. Meconi, Secretary Department
Department of Services for Children, of Health and Social Services
Youth, & Their Families

Susan Cycyk, Director Carlyse Giddins, Director
Division of Child Mental Health Services Division of Family Services

Marianne Smith, Director
Division of Developmental Disabilities

Mermorandum of Understanding
DCMHS~DFS~DDDS
February 8, 2007
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Each agency has identified a liaison to address interagency issues:

DCMHS:

DFS:

DMSS:

DDDS:

Attachment 1

1, Administration of the Memorandum/Staff Contacts

Harvey Doppelt, Ph.D.
Clinical Psychologist
Community Mental Health Regional Director

1825 Faulkiand Road, Main Administration Building # 2

Wilmington, DE 19805
(302) 633-2739

John Bates
Foster Care Program Manager

1825 Faulkland Road, Main Administration Building # 2

Wilmington, DE 19805
(302) 633-2643

Theresa Stafford

Sr. Accountant, Client Payments
Barley Mill Plaza, Building 18
4417 Lancaster Pike
Wilmington, DE 19805

(302) 892-4532

Flossie Ford

Client Benefits Accountant, Fiscal Unit
Jesse Cooper Building

Federal and Water Street

Dover, DE 19901

(302) 744-9600

1. New Castle County

DFS DDDS

Elwyn Office Early Intervention Program
321 East 11" Street 2055 Limestone Road

Suite 300 Suite 215

Wilmington, DE 19802
Phone: (302) 577-3824
Fax:  (302) 577-7793
Contact: Debbie Colligan
Assistant Regional
Administrator

Wilmington, DE 19808

Phone: (302) 995-8576

Fax:  (302) 995-8363
Contact: EIP Director

Sr. Social Service Administrator

DCMHS

Division Child Mental Health
Services (DCMHS)
Main Administration
1825 Faulkland Road
Main Administration Building # 2
Wilmington, DE 19805
Phone: (302) 633-2739
Fax: (302) 633-2614
Contact: Harvey Doppelt, Ph.D.
Clinical Psychologist
Community Mental Health
Regional Director

Memorandum of Understanding

Among CMH/ DFS / DDDS
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Attachment 1

1. Administration of the Memorandum/Staff Contacts

1. New Castle County

DES

University Plaza
Cambridge Building

263 Chapman Road
Newark, DE 19702
Phone: (302) 451-2800
Fax: (302)451-2821
Contact: Dave Desmond
Assistant Regional
Administrator

2. Kent County
DFES

Barratt Building

821 Silver Lake Boulevard
Suite 200

Dover, DE 19904

Phone: (302) 739-4800
Fax: (302) 739-6236
Contact: Diana Fraker
Assistant Regional
Administrator

3, Sussex County
KS

Georgetown

546 South Bedford Street
Georgetown, DE 19947
Phone: (302) 856-5450
Fax:  (302) 856-5062
Contact: Margaret Anderson
Assistant Regional
Administrator

DDDS

University Plaza

Stockton Building

263 Chapman Road
Newark, DE 19702

Phone: (302) 369-2180
Pax:  (302) 368-6596
Contact: Michael Paoli
Regional Program Director

DDDS

Thomas Coilins Building
540 S. DuPont Highway
Suite 8

Dover, DE 19901

Phone: (302) 744-1110
Fax:  (302) 739-5535
Contact: Albert Anderson
Regional Program Director

DDDS

Georgetown

Community Services
26351 Patriots Way
Georgetown, DE 19947
Phone: (302) 933-3135
Fax: (302) 934-6193
Contact: Carey Hocker
Regional Program Director

DCMHS

University Plaza

Cambridge Building

1825 Faulkland Road

Main Administration Building # 2
Wilmington, DE 19805

Phone: (302) 633-2739

Fax: (302) 633-2614
Contact: Harvey Doppeit, Ph.D.
Clinical Psychologist
Community Mental Health
Regional Director

DCMHS

Georgetown State Service Center
546 S. Bedford St.

Room 2110

Georgetown, DE 19947

Phone: (302) 856-5826

Fax: (302) 856-5824

Contact: David Lindemer, Ph.D.
Child Psychologist Supervisor

DCMHS

Georgetown State Service
Center

546 S. Bedford St.

Room 2110

Georgetown, DE 19947

Phone: (302) 856-5826

Fax: (302) 856-5824
Contact: David Lindemer, Ph.D.
Child Psychologist Supervisor

Memorandum of Understanding
DCMHS~DF5~DDDS
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Attachment 1

1. Administration of the Memorandum/Staff Contacts

3. Sussex County
DES

Pyle

Rte. 2, P.O. Box 281-1
Frankford, DE 19945
Phone: (302) 732-9510
Fax: (302) 732-5486
Contact: Margaret Anderson
Assistant Regicnal
Administrator

Seaford

350 Virginia Avenue
Seaford, DE 19973

Phone: (302) 628-2024

Fax: (302) 628-2041
Contact: Margaret Anderson
Assistant Regional
Administrator

Milford

11-13 Church Avenue
Milford, DE 19963

Phone: (302) 422-1400
Fax:  (302) 424-2950
Contact: Susan Taylor-Walls
Assistant Regional
Administrator

4. To Report Child Abuse or Neglect:

DDDS

Statewide Report

DCMHS

Line Number: 1 (800) 292-9582 (24 hours a day/7days a week)

Memorandum of Understanding
DCMHS~DFS-DDDS
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February 8, 2007
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Attachment 2
2. DPDDS Quick Screen Tool

Identifying Individuals with a Possible Developmental Disability

Name: Date:

Address:

Age: Informant/s:

Screening completed by:

1. Is there documentation that the individual's deficits or limitations began prior to age 22 (for
example: enrolled in special school or program, previous diagnosis of some type of mental
retardation, autism, documentation of delays in development, or an IQ below 70)7

2. Does the individual have a high school diploma or a certificate of attendance? If neither, it
is clear that the individual did not attend or regularly attend and complete school.

3. Is the individual performing substantially below the level expected for his/her age in two or
more of the following adaptive skills areas (see definitions noted on the back of this form)?
If so, circle those applicable.

Communication
Self-Care

Home Living

Social

Community Use
Self-Direction

Health and Safety
Functional Academics
Leisure

Work

TSR MO B0 oW

4. Is it clear that the individua) did not function at a higher or more independent level at a
previous time in his/her life?

Memorandum of Understanding
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Attachment 2
2. DDDS Quick Screen Tool

Adaptive Skills Areas

Communication: Ability to understand and express information throngh symbolic
behavior (spoken word, written word, sign language, manually coded English) or
non-symbolic behaviors (e.g.: facial expressions, body, body movement, touch,
gesture).

Self-care: skills involved in toileting, eating, dressing, hygiene, and grooming.

Home living: home-related skills such as cooking, clothing care, housekeeping, food
preparation, planning/budgeting for shopping, and home safety.

Social skills related to social interactions with others such as initiating, interacting,
and terminating interactions, making choices, coping with demands, confirming
conduct to social norms, and displaying appropriate socio-sexual-behavior.

Community use: skills related to the appropriate use of community resources, travel
in the community, shopping in stores, purchasing/obtaining services from community
businesses, visiting places/events.

Self-Direction: skills related to making choices, learning and following a schedule,
engaging in/initiating activities of personal interest that are appropriate to the setting
and conditions.

Health and Safety skills: related to the maintenance of owns own health in terms of
eating, identification of illness, treatment and prevention, basic first aid, sexuality,
physical fitness, and interacting with strangers.

. Functional Academics: cognitive abilities and skills related to school that also have
direct application in one's life (e.g.: writing, reading, basic science). Of importance
is not the grade-level, but that the skills are functional in terms of independent
living.

Leisure: the development of a variety of leisure and recreational interests that
reflect personal choice and preferences. Skills would be choosing and self-
initiating interests, using home and community activities with others and/or alone
and determining amount and type of involvement.

Work: skills related to holding a part or full-time job in the community in terms of
specific job skills and appropriate social behavior.

Memorandum of Understanding
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Attachment 3
3. Child Abuse/Neeglect Mandatory Reporting Form

State of Defan DIVISION OF FAMILY SERVICES
GCHILD ABUSEINEGLECT MANDATORY REPORTING FORM
The Departaet of Services {Tide 16, Dolaware Code, Chupler &, Subseotinns B91-814)
for Chitidren, Youth, sk Tell Froe 24 Hour Repod Ling 1-880-284-888%
Fholr Fuiltes

INSTRUC TIONS: Any rysieian, and any aiber medical persos in e healing sris aitiuding any persos Hoansed (o semier Saniies i
mogieny, asteopathy, Saisley any istem, resident. nuese. madical exaringr, sthodt employie, senist warker, asycilogisl, of any
it prrson whi knows or reasansbly Suspects child BbUse o neleat shisd make A oral D & the Report Line uing the nomber at
the Lo of s page i atcordance with 156 Del.C, 5903),

whitn 72 houts after the oral reper, send @ sompleied Child AbuswNagha Mardalory Repasing Fate 1o (e foliumay adiress: Please
ype o priot W DoouaEN A0t sign the fyrm on e beck,

DIVISION OF FAMILY SERVICES ~ STATE OF DELAWARE
87 Reuds Way
Mew Casile, DE 14720-1648

IDENTIFYING INFORIMATION

Child's Name Dale of Birth/ : Victim
{Lagt, First Initial) Age o Bex Rase {Yps/Nol
¢ BLEirst, - — : :

Currant Address:

2
£

Lurrers Adiress

3

Currant Adiress!

a4

Tt Address:

&,

o Addrist:

ParenmsfCustodiansiCaretakars” Names Datg of Birlld  ~ . : Perpatrator
(Lasi, First, Initial) Age Sex Raes ‘{¥asthio)

 Modber
i
Curepnl Address:

Father
7

Gurrepnt Addruss,

Custodian/C nrataker {Remtonship

Currant Atilrass:

Flease speolly Rt aumiders 1 - & pbove:

Foreign language spoken: #s_ - Soeclly type:
Ehsalsilithes, #sy - - Spenily s
Pocamignt fo- 3701005051 P 1082
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Attachment 3

3. Child Abuse/Neglect Mandatory Reporting Form

DESCRIPTION

1 Describe e childs curant condiionfiuries and the reasen you susped! abuse/neglect. Include svidence, if knowrn, of
prioy abuse andior negiect 1o thels child or sibling. Add pages or attach further wilten documentation os neaded.

2. i sppiicable, nole fe exact location of any injury by placing 3 purber on fhe model below. Use 1he lings to the right of

the models to destribe the corresponding jury that esch number represents. Check the category of injuriss below,

., Physicat Abuse Sexual Abuse Physicat Neglect
Y O 17T
; ;,-‘ ‘\_g 5_(.* .\mﬂ“ ,{\ . "
R I SE

o I VR !
| B é‘fﬂ }

AR i
o

i) i

‘—"Ei{ E“’; ‘L‘ Ux
e E;:a':;v\- R

NIVINIANE
=N YERSRE

4. Aclions taken "T” or penting "P”
Medical Examination
o KePlays

. Notifization of Police
Nofification.of Mediosd Examiner

s PTOROGTEDNS Oher:
REPORTING SCURCE {CONEIDENTIAL)
Swrsaiusd Title or Felaronshy: 1 Cav Lot 12} Faporr
Tty e anrahon Agehess Tevnphpng N
REPORT LINE USE ONLY
Date of Oral Report: Repott was; Aacepled Rejecied
Date Writlan Report Received:
Prior DFS Case AclivilyfRepofts? Yes Mo ITyes®, specily dates? _
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Attachment 4
4. DCMHS Eligibility Criteria

Division of Child Mental Health Services
Department of Services for Childrer: Youth and Their Families
State of Delaware

C5 001 DCMHS SERVICE ELIGIBILITY

Authored by: Utilization Management Committee
Appraved by:  Susan Cyeyk, MEd., CR.C, CP.RC. Title: Division Director

Date: November 28, 2006 Originated: 5/01/97 Revisions; 12/19/99; 11/19/03; 8/31/05; 11/29/06
PURPOSE: To define eligivility criteria for services provided by the Division of Child Mental Health Services
("DCMHS"), State of Delaware.

DEFINITIONS: Applicable definitions are given in the appendix to DCMHS policy "Daevelopment and Revision of
Policies."

POLICY: Consistent with statutory authority (16 Del C, chapter 80), agreement with the State Medicaid Office
under the Diamond State Health Plan (DSHP), the HCFA 1115 waiver, DCMHS hereby establishes eligibility
criteria for mental health and substance abuse services for children and youth who are served by DCMHS.
Eligibility for service is established when criteria 1, 2, 3, and 4 below are all met or when criteria 5 is met.

1. Age: Children and yeuth are sligible:
A. Up to Age 18 -Children and youth are eligible for services until their 18" birthday.
B. Over age 18 -For those youth active with DFS or DYRS and over the age of 18, DCMHS may:
1) Manage the case and provide services available through DSCYF consolidated contracts, andfor

2} Provide its Consultation and Assessment service for diagnostic services and freatment planning up 1o
age 19.

2. Residence: Delaware residents are eligible for services.

3. Medical Necessity: Medical necessity is established by the application of DCMHS "Level of Care Criteria."
These criteria are available on the DCMHS website.

4. Categorical Eligibility:

A, Insurance and Medicaid Benefits: DCMHS services are intended as a primary resource for these who
have no other reasonable means to pay for mental health services i.e. individuals who have:

1) Medicaid benefits, and require extended services beyond the 30 unit Diamond State Health Plan
autpatient benefit or require a higher level of service thar is provided by DSHP outpafient

henefits, or

2) No Medicaid and no private mental health or substance abuse benefits, or

3) Exhausted all applicable private insurance mental health or substance abuse benefits,
Please note that the absence of a level of care or specific provider in a mental health insurance

package is not grounds for categorical eligibllity.

8 insurance Co-pay: In general, DCMHS does not function as a secondary payor for the purpose of funding
insurance co-payment for the privately insured. There are two exceptions:

1) {fa youth is hospitalized in 2 DCMHS designated psychiatric hospital on an involuntary basis, or
is hospitalized on an emergency basis with DCMHS authorization, and the hospital is unsuccessful
in obtaining reimbursement for the private insurance, then DCMHS may reimburse the Provider up

to the allowable Contract rate for up to 72 hours.

2) If a youth has both private insurance and Medicaid, where the private insurer is the primary payor
and Medicaid is the secondary payar, then the parent, legal guardian or other legally liable individual
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Attachment 4

4. DCMHS Eligibility Criteria

is not responsible for any co-pay amount and by federal ragulation private providers may not bill
parents for that amount. In such a sttuation, Medicaid providers who have a contract with DCMHS
may be raimbursed up tc the Medicaid rate in cases pra-authorized by DCMHS. if the provider and
Medicaid recipient wish to utilize any applicable Medicaid coverage to pay costs after the primary
insurance has paid allowable charges, the provider must obtain DCMHS authorizaticn for the
service prior to the initiation of the service, in addition to any other authorizations which may be

required by other payers.

C. Duplicated DSCYF Services: DCMHS provides mental health and substance abuse treatment for
children and youth active with another division when the mental health or substance abuse freatment is
not avaitable through the other division, or as otherwise specified in an MOU with another DSCYF
division.
D. Eor clients mesting eligibility requirements for DCMHS services, and who also qualify for servicas from other
state agencies, divisions within state agencies, school districts, physical/medical health care services, and/or

other  services, DCMHS will provide medicaliy necessary mental health and substance abuse services
arranged in concert with these other agencies. DCMHS does not provide services that substitute for services

which are the responsibility of another agency.

5. Mental Health Crises ~ Crisis services may be provided fo chiidren and youth meeting criteria A, or B. beiow.

A DCMHS crisis services and short-term emergency hospitalizations may be provided io non-resident youth
under the age of 18 years of age who ars in the State of Delaware and are at imminent danger to self or
others arising from mental heaith or substance abuse disorders. DCMHS reserves the right to seek

reimbursement for services provided to non-Delaware residents.

B. The DCMHS crisis service also may be utilized by privately insured persons if they meet criteria 1, 2, and
3 above for initial crisis response (excluding crisis bad) intervention, but subsequent treatment is the
responsibility of the insurance carrier unless the youth otherwise meets eligibility criteria and is admitted to

DCMHS services.

APPLICATION:

A.The application of this policy in a particular circumstance may be appezled by the affected parent or guardian,
custodian or other legal caregiver if the parent is unavailable. (See also DCMHS Appezls Palicy).

1) Providers and agvocates may assist children and families with an appeal under this policy.

2) Families will be advised cf their appeal rights whenever a client is determined to be ineligible for
DCMHS services under this policy.

%) When DFS or DYRS has legal custedy, staff in disagreement with DCMHS dacisions should use the
DSCYF case dispute resolution procedures instead of the appeal procedures.

B. DCMHS staff may request a review by the Division Director i application of the policy would yield a result
substantially contrary to the combined interests of the State and the dlient. The decision of the Director will be
documented in writing and signed by the Director, and kept on file by the DCMHS Quality Improvement unit.

Mydoes/UR/CS001Rev11-29-06.doc
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4. DCMHS Eligibility Criteria

Attachment 4

DELAWARE DIVISION OF DEVELOPMENTAL DISABILITIES SERVICES

ELIGIBILITY CRITERIA

The Division of Developmental Disabilities Services provides services to those individuals
whose disability meets all of the following conditions:

(A)

(B)
©
)

(E)

(i) is attributable to mental retardation (1992 AAMR definition)
and/or (i) Autism (DSM IV)and/or (iii) Prader Willi (documented
medical diagnosis) and/or (iv) brain injury (individual meets all
criteria of the 1992 AAMR definition including age manifestation}
and/or (v} is attributable to a neurological condition closely related
to mental retardation because such condition results in an
impairment of general inteliectual functioning and adaptive
behavior similar to persons with mental retardation and requires
treatment and services similar to those required for persons with
impairments of general intellectual functioning:

is manifested before age 22

is expected to continue indefinitely;

results in substantial functional limitations in 2 or more of the following

adaptive skill areas

1) communication,

2) self-care;

3) home living;

4) social skills;

5) community use;

6) self-direction;

7} health and safety;

8) functional academics;
9) leisure;

10) work; and

reflects the need for lifelong and individually planned services.

Inteliectual functioning and adaptive behavior is determined by using established standardized
tests approved by the Division.

Effective 7-10-2000
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STATE COUNCIL FOR PERSONS WITH DISABILITIES’
BRAIN INJURY COMMITTEE
August 1, 2016 — 2:00 PM
Smyrna Rest Area Conference Room, Smyrna

PRESENT: Ann Phillips, Chair/Family Voices; Brian Hartman, Vice-Chair/Disabilities Law
Program; Linda Brittingham, Christiana Care Health System; Tammy Clifton, DVR/BIAD; Dr. Jane
Crowley, A.L. duPont Hospital for Children; Debbie Dunlap, Parent; Dr. Katie Freeman, DPBHS;
Carrie Hocker, DDDS; Sharon Lyons, BIAD; Lenore Reynolds, UHCC; Ron Sarg, DMD, DE
Commission of Veterans Affairs (DCVA); Tiffany Stewart, Point of Hope; Jamila Waigwa,
DSAAPD; Kyle Hodges, Staff; and Amber Rivard, Support Staff.

Guests: Kim Pettyjohn, RN —DMMA
Marcella England - DMMA
Anne Dunlap

CALL TO ORDER

The meeting was called to order at 2:15 pm. .

ADDITIONS TO THE AGENDA
Announcements - Kyle

APPROVAL OF MINUTES

Brian made a motion to approve the minutes. Ron seconded the motion. The May 2, 2016 minutes
were approved as submitted, '

BUSINESS

DMMA Presentation on TBI Assessment Pilot & Data Collection

Kim spoke about preliminary data on the TBI Assessment Pilot (handout), which included a
breakdown of the first three months (11/1/15-1/31/16) and the last three months 2/1/16-4/30/16) of
the pilot. She distributed the same information in a color document (handout). She spoke about the
data collected in the last three months because the previous data had previously been discussed.
There was a total of 333 community referrals compared to 279 referrals in the previous three
months. There were a total of 257 applicants screened, with 250 that were approved and 7 denied.
There were 39 approved and 3 were denied using the PAE and TBI Form. There were 37 applicants
identified with a TBI after asking the trigger questions, which would not have been previously
identified. There were 11 people that were already known to have a diagnosis of a TBI. There were
34 applicants who withdrew, expired or changed their request.

Kim stated that using the trigger questions brought to light that Qeoplé were being missed as having
a TBI in the previous assessments. Next steps include meeting with the MCOs (Managed Care
Organizations) and DMMA’s Managed Care Operations in the next couple of weeks to discuss
incorporating the information gathered and what tools they will utilize. Kim stated that she




reviewed United Health Care’s and Highmark’s assessment tools, and most of the questions that
Highmark uses are the same questions that are on the MPAI4 tool.

Kim spoke briefly about the new CMS Managed Care Rule that is forthcoming. This Rule will
have significant changes and there will be one assessment tool that all MCOs will be required to
use. The effective date for this is unknown. Kim could not answer the question about those
identified with TBJ getting extra services since that is done by the MCOs. Ann stated that the CMS
Rule has specific dates for implementation of each category. Kim added that Glyne would have
more specific information regarding this. Kim explained that Pre-Admission Screening would still
continue the pilot, including asking the trigger questions until a decision is made on how the MCOs
will incorporate it into their process. Ann expressed concern as to what will happen to those who
were in the system before the pilot. Kim said that the trigger questions did not affect eligibility.

Debbie asked if CMS would be developing the new evaluation. Kim explained that CMS would
most likely state what needs to be included in the assessment tool rather than having an assessment
tool. Each state has the flexibility to do more. A question was asked if Highmark was using their
form for any type of brain injury or just TBL. Kim explained that once everyone is finangially and
medically approved, the MCOs do an initial comprehensive assessment using their assessment tool,
and care planning and eligibility for services is based upon this assessment. Marcella added that the
questions would be included. Kyle asked how many were identified in the first three months of the
pilot. Kim stated that 12 had been identified in the 11/1/15-1/31/16 period. Debbie spoke about the
care plans not mecting the needs of the person. She stressed the importance of cueing people with
brain injury.

Brian commented that it would be helpful for Glyne to let us know the expected timeline for the
assessment tool, and offered the Committee’s assistance from a TBI perspective. Kyle asked if
Glyne could send an email to him regarding the outcome of the meetings with the MCOs. Kyle will
also follow-up with Glyne. Brian asked if the data collection will continue. Kim explained that
they would not repopulate that data since the answer is now known. The trigger guestions will
continue to be used in Pre-Admissions Screening. Kyle stated that the Committee will continue
monitoring. Lenore commented that the information from the Committee is shared and reviewed
with United Healthcare. Kyle commented that if people receive the needed services in the
community, it diverts nursing home care, which is more costly in most cases. There was some
discussion about capitated rates and that there is a standard capitated rate for all services in the
community and nursing homes. Debbie spoke about the safety aspect of living in the community
which is a huge issue. Kim commented that the Pre-Admissions Screening nurses look at safety
issues.

Ron commented that the VA and the military are seeing a higher significance of TBI reports and the
insurance companies are seeing a higher number of claims and monetary awards. He suggested
following the data from insurance companies to get the numbers of those with TBIs. Sharon spoke
about the even larger number of people with brain injuries not identified as TBI. A question was
asked if the same trigger questions are asked of those who had a stroke. Kim explained that the Pre-
Admission Screening would show cognitive limitations. Ann spoke about the concern for
consistency and that people get needed services. Brian asked about the number of care plans that
are reviewed. Kim explained that they do not review care plans and would be done through the
MCOs. The MCOs have nurses that do ride-alongs which includes QA and QI. Brian suggested
that 50 percent of the 37 care plans be reviewed to see if the services are matching up with the need.
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Kim will take this suggestion back to Glyne and Kyle will follow-up. A question was asked if they
have seen an increase in telephone calls since the pilot began. Sharon spoke about the large number
of telephone calls she gets from people looking for services and there are no resources. Sharon will
track this information. Ann and Kyle thanked Kim for today’s update.

Ron spoke about a program under the DCVA--Delaware Joining Forces, which is a network of state
agencies, and external service providers who proactively work together to provide solutions for

military members, veterans and families, The website 1s: https:/delaware.gov/dif.

Concussion Protection Legislation Update & Implementation (H.B. 404)

Kyle provided an update on the H.B. 404. This legislation passed the House and Senate and is
waiting for the Governor’s signature. A summary of the bill is included in the meeting packet.
Kyle thanked Jane for her efforts. The amendment adds officials, along with coaches, that need to
be educated on concussions. Kyle referenced line 42 of the legisiation (handout), in which the
Council will provide information sheets to the athletes and parents or guardians. He added that

- there is a year before implementation.

Kyle opened for discussion the next steps. Brian recommended contacting DIAA and finding out
what forms they are currently using. He noted that our training requirements cannot exceed theirs.
Kyle will see if DIAA has their forms online. Jane commented that they are using CDC materials.
Jane added that Arizona has a whole media DVD-based athlete education package and using this
may be an option for us. Brian noted that the law does not require the athlete to watch a video; it
requires that they sign a statement saying that they received the information sheet. Kyle
commented that we need to discuss how to reach, monitor and track the coaches. Kyle will follow-
up with DIAA. Kyle commented that there most likely will be a bill signing event scheduled and
will keep everyone informed. Brian recommended having a working group. Kyle added that
Representative Heffernan may want to be part of this working group and will follow-up with her.
The working group included Jane, Brian, George Meldrum, and Pat Redman (A.I. duPont Hospital).
He stated to let him know if anyone else wanted to participate. Jane commented that this was a
group effort and thanked Kyle for keeping this legislation moving forward; she also thanked Brian
for drafting the legislation and Pat Redmond (A.L. duPont Hospital) for her efforts. Brian asked if
the online training was from one source and was it being documented. Kyle commented he did not
think there would be a lot of documentation because DIAA trust that their members will comply.
Brian commented that since so many different parks and locations are used for the recreational
leagues, the logistics become a nightmare. Ron asked if this type of legislation would be considered
for those over the age of 18. Kyle stated that we mostly likely will not expand this further.

Brain Injury Trust Fund Update

Kyle stated that we received another $50,000 in the State budget for the Brain Injury Trust Fund.
With the leftover funds from last year, there is about $95,000 in the Fund. He asked everyone to
spread the word. He asked the review team to stay after today’s meeting to review some
applications. Kyle will send Representative Heffernan a thank you for this funding. Kyle stated
that they asked for a reporting the first year, but have not request one since then. Kyle will send out
an email about the Brain Injury Trust Fund that can be shared. Ron requested a summary that he
would put in the DCVA quarterly newsletter. Jane commented that A.I. duPont Hospital has
summer volunteers that could develop with a brochure. Jane will forward the brochure to
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DMMA Preliminary Data (no analysis)

Pre-Pilot 11/1/2014 — 1/31/2015
Total %
Total number of applicants community referrals screened 344
Number and percentage of such applicants screened with an identified history of TB 0
TBI Pilot 11/1/2015 — 1/31/2016
Nov { Dec Jan Total %
1| Total Number of applicants community referrals screened 107 97 75 279
2| Total number of applicants screened with PAE form alone 94 32 47 223
3| Number and percentage of applicants screened with PAE form 86 76 a8 200 71.68
alone who were approved %
4| Number and percentage of applicants screened with PAE
P g . PP 3 4 2 9 3.23%
form alone who were denied
5| Number and percentage of applicants screened with both
5 9 7 21 7.53%
PAE and supplemental TBI assessment who were approved
6| Number and percentage of applicants screened with both
PAE form and supplemental TBI assessment who were 0 1 0 1 <1%
denied
7| Number and percentage of applicants identified with TBI
. . . . . 3 7 2 12 4.30%
after trigger question asked without identified hx of TBI
8| Number and percentage of applicants screened with
P georapp 3 | 2 | 3 8 | 2.87%

identified hx of TBI




DMMA Preliminary Data (no analysis)

Pre-Pilot 02/1/2016 — 04/30/2016
Total %
Total number of applicants community referrals screened 333 '
Number and percentage of such applicants screened with an identified history of TBI 0 .
TBI Pitot 02/1/2016 — 04/30/2016
. Feb Mar Apr Total %
1| Total Number of applicants community referrals screened 123 109 101 333
2| Total number of applicants screened with PAE form alone g2 80 85 257
3| Number and percentage of applicants screened with PAE form g7 79 84 250 75.08
alone who were approved %
4| Number and percentage o_fapphcants screened with PAE c 1 1 7 2.10%
form alone who were denied
5! Number and percentage of applicants screened with both 11.71
15 11 13 39
PAE and supplemental TBI assessment who were approved %
6, Number and percentage of applicants screened with both
PAE form and supplemental TBI assessment who were 4] 0 3 3 <1%
denied
7| Number and percentage of applicants identified with TBI 16 g 12 37 11.11
after trigger question asked without identified hx of TBI %
8| Number and percentage of applicants screened with
identified hx of TBI N R s
9 Applicants who withdrew, expired or goal changed 16 18 0 34 12:1




DMMA Preliminary Data (no analysis)

Pre-Pilot 11/1/2014 — 1/31/2015

Referrals 344

TBI Identified 0

TBI Pilot 2/1/2016 — 04/30/2016

February March April Total Percentage
Referrals 123 109 101 333
Withdrawn/Closed/Pending 16 18 0 34 10.21%
Assessment
PAE Form Approvals &7 79 34 250 75.08%
PAE Form Denials 5 1 1 7 2.10%
PAE and TBI Form Approval 15 11 13 39 11.71%
PAE and TBI Form Denial 0 0 3 3 <1%

B PAE Form Approvals

H® PAE Form Denials

¥ PAE and TBI Form

Approval
& PAE and TBI Form Denial




TBI Pilot 11/1/2015 - 01/31/2016

November | December | January | Total Percentage

Referrals 107 97 75 279
Withdrawn/Closed/Pending 13 7 28 48 16.48%
Assessment

PAE Form Approvals 86 76 38 200 71.68%
PAE Form Denials 3 4 2 9 3.23%
PAE and TBI Form Approval 5 9 7 21 7.53%
'PAE and TBI Form Denial 0 1 0 1 <1%

® PAE Form Approvals

# PAE Form Denials

¥ PAE and TBEFOorm

Approval
& PAE and TBI Form Denial




STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. ©'NEILL BUILDING - .
MEMORANDUM 410 FEDERAL STREET, SUITE | Voice: (302) 735-3620
’ DovER, DE 19801 ’ TTY/TDD: (302) 739-3699
Fax; (302) 735-6704

DATE: Qctober 24, 2016
TO: Ms. Kimberly Xavier, DMMA
Planning & Peticy Bgveglopment Unit
r
FROM: Ms, Jamie Wo haipperson

State Council for Persons with Disabilities

RE: '20 DE Reg. 247 [(DMMA. Proposed Targeted Case Management Regulation (10/1/16)]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health and
Social Services/Division of Medicaid and Medical Assistance’s (DMMAs) proposal to adopt a State
Medicaid Plan amendment affecting DDDS clients. The proposed regulation was published as 20 DE
Reg. 247 in the October 1, 2016 issue of the Register of Regulations.

In a nutshell, “targeted case management” (TCM) would be added as a State Medicaid Plan service
with 2 target groups: 1) DDDS clients who are receiving residential services through the DDDS
Medicaid waiver; and 2) DDDS clients who are receiving DDDS services and living in their own
homes or with their families. The State plans to later file an amendment to the DDDS waiver effective
January 1, 2017 to allow the second group to enroll in the waiver. The expanded waiver will be called |
“the Lifespan Waiver”. DDDS will “phase out” the existing “Family Support Specialists” (FSS) who
currently provide some case management services to the second group. Instead, DDDS will issue an
RFP to obtain some contract agencies who would hire targeted case managers (“Community
Navigators™) to serve the second group under the waiver. See Supplement 3 to Attachment 3.1-A, p.
1. This approach should result in no additional cost. DDDS clients in the first group (residential
clients) would continue fo receive case management services from DDDS employees who would be
designated “Qualified Support Coordinators”. :

SCPD has the following observations.
First, the minimum credentials of both the “Community Navigators” (serving non-residential clients)

and Qualified Support Coordinators” (serving residential clients) are weak. Apart from some DDDS .
training, the standard is as follows:

1. Have an associaté’s degree or higher in behavioral, social sciences or arelated field OR
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experience in health or human services support, which includes interviewing individuals
and assessing personal, health, employment, social, or financial needs in accordance with
program requirements,

" See Supplement 3 to Attachment 3.1-A, Page 6; Supplement 4 to Attachment 3.1-A, Page 6

These individuals are responsible for a host of high-level activities requiring expertise and skills,
including monitoring health and welfare; ensuring implementation of service plans; responding
and assessing emergency situations; participating in investigations of reportable incidents;
assistance with linkages to obtaining services available through Medicaid, Medicare, private
insurance, and other community resources; and coordination with MCO representatives, DVR,
and educational coordinators. See Supplement 3 to Attachment 3.1-A, Pages 3-6. See also 42
C.F.R. 440.169. It is patent that more robust credentials will be necessary to perform the above
functions in a meaningful way. These individuals must be expert in identifying and facilitating
access to support services in complex federal, state, and private systems. Under the proposed
standard, someone without even a high school diploma and minimal experience in human
services will qualify to be hired as a case manager. Contrast the DMMA standards for a
Medicaid MCO case manager:

1) nurse with 2 years of qualifying experience;
2) individual with 4 year degree in human services field plus 1 year experience; or
3) high school diploma plus 3 years of qualifying experience.

See 2016 DHSS MCO Contract, §3.7.1.2 [attached)

Second, the Ievel of involvement with the DDDS clients is minimal. A unit of service is “1
month” so eompensation is paid based on fulfilling the following de minimis activity once per
month: “one (1) service contact that can include face-to-face or telephone contacts with the
recipient or on behalf of the recipient”. See Attachment 4.19-B, Page 27; Attachmeit 4.19-B,
Page 28. Thus, a case manager meets minimum standards for monthly compensation under the
Medicaid program for making a single phone call per month, The combination of case managers
with minimal credentials and minimal client contact is inconsistent with the recital that “every
jurisdiction in the State will be able tc receive high-quality, comprehensive case management
services”. See Supplement 3 to Attachment 3.1-A, Page 6.

Third, there is no “caseload” benchmark in the Medicaid State Plan Amendment. It would be
preferable to include a benchmark such as an upper cap on case manager caseload. Contrast
DMMA MCO case management “caseload management” standards, §3.7.1.5.3 of the 2016
DHSS-MCO contract [attached].

Fourth, it would be preferable to have case management provided by State employees rather
contracting with private firms with a profit incentive. There may be minimal or no financial
benefit to paying a broker agency which charges overhead and then pays case managers
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undefined compensation. The fee schedules for government and private providers for case
management are the same. See Attachment 4.19-B, Page 27. For example, in practice, MCO
case managers have proven much less responsive to client needs than State case managers.
Their primary “loyalty” is to their employer, not the State. If CMS prefers a “firewall” between
case management and direct service provision, the case managers could be placed under the
Office of the Secretary. This was the approach adopted to separate the Long-term Care
Ombudsman from DSAAPD since DSAAPD provides direct services in public nursing homes
(e.g. DHCI; GBHC). _

Fifth, DMMA should consider amending the following reference: “(i)nforms and assists an
individual or his or her family to obtain guardianship or other surrogate decision making
capability”. See Supplement 4 to Attachment 3.1-A, Page 4. Federal HHS is actively
promoting alternatives to guardianship such as supported decision-making. See attachments.
Delaware supported decision-making legislation (S.B. 230), co-authored by DHSS, was signed
by the Governor on September 15, 2016, Consider the following substitute for the above
reference: “(i)nforms and assists an individual or his or her family with surrogate decision
making and assistance options, including supported decision-making agreements, powers of
attorney, and guardianship.”

Sixth, DMMA should reconsider the following reference: “(f)acilitates referral fo a nursing
facility when appropriate.” See¢ Supplement 4 to Attachment 3..1-A, Page 4. Placement of
DDDS clients in pursing homes is highly disfavored. For that reasen, DMMA implements the
federal PASRR process. Cf. 16 DE Admin Code 5304.1. Moreover, DHSS has been actively
‘prioritizing diversion of individuals from nursing homes through programs such as MFP and the
DSHP+. Therefore, it is somewhat “odd” to specifically highlight and prioritize facilitation of
referrals to nursing homes in the Medicaid State Plan Amendment.

Thank you for your consideration and please contact SCPD if you have any questions or
comments regarding our observations and recommendations on the proposed regulation.

cc:  Ms. Rita Landgraf
Mr. Stephen Groff
Ms. Jill Rogers
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
20reg247 dmma-targeted case management 10-24-16



CFeepyTS: DHSS— MeDicarp
MeS cauTheers (zo/g)

to assisting the member in reaching his/her goals as stated in the
plan of care,

3,64  Clinical Practice Guidelines

3.6.4.1 The Contractor’s care coordination program shall utilize evidence-based
practice guidelines.

3.6.42  The Clinical care coordination program shall be described and included in
the contractor’s utilization management program description.

365 Informing and Educating Members

3.6.5.] The Contractor shall inform all members of the availability of care _
coordination program activities at all levels and how to access and use
cere coordination program services.

366  Informing and Educating Providers

3.6.6.1 The Contractor shall inform providers regarding the operation and goals of
the care coordination programs at all levels. Providers shall be given
instructions on how to access appropriate services as well as the benefits
to the provider.

3.6.7  Care Coordinatior System Capabilities

' 3.6.7.1 The Contractor shall maintain and operate a centralized information
system necessary to conduct risk stratification. Systems recording program
documentation shall include the capability of collecting and reporting
short term and infermediate outcomes such &s member behavior change.
The system shall be able to collzct and query information on individusl
members as needed for follow-up confirmations and to determine
intervention outcomes.

3.6.7.2 The Contrastor shall work with DMMA to develop Contractor system
) capacity around promoting provider level care coordination services.

e ¥ K - - . - e—n

3.6.8 Evaluation

3.6.8.1 The Contractor shall submit the care coordination reports specified in
Section 3.21 of this Contract.

3.7 CASE MANAGEMENT FOR DSHP PLUS LTSS MEMBERS
371 Administrative Standards

3.7.1.1 General

Final December 2015 ; 102



3,7.1.1.1  The Contractor shall provide case managsment to DSHP Plus LTSS
members, This Section of the Contract does not apply to DSHP
members nor to DSHP Plus members who are not DSHP Plus LTSS

mermbers.

é 3712 Case Management Staff Qualifications

3.7.1.2.1  The Contractor sha!l ensure that individuals hired as case managers
are either:

37.1.2.1.1  Individuals with a Bachelor’s degree in health, human, social
work or education services with one or more years of
qualifying experience; or a high schoo degree or equivalent
and three years of qualifying experience with case management
of the aged, including management of behavioral health
conditions, or persons with physical or developmental
disabilities, or HIV/AIDS population; or

37.1.2.12  Licensed as an RN; or LPN with two years of qualifying
experience with appropriate supervision in accordance with
Delaware law (see 24 DE Admin Code 1900).

3.7.122  The Contractor shall ensure that case managers have:
3.7.122.1  Experience interviewing and assessing member needs;

3.7.1.2.22  Knowledge and experience regarding caseload management
and casework practices;

37.1223  Knowledge regarding determining eligibility for DHSS
programs;

3.7.1.224  XKnowledge regarding Federal and State law as it applies to
DHSS programs;

37.1.2.2.5  The ability to effectively solve problems and locate community
. .- - ‘-r—csoUI;ce-s;‘--—-‘---- - s e owe- Aw o mm mes o oam s s - — —_— -— s

371226  The ability to collaborate with Caregivers, involved State
agency representatives and providers;

3,7.12.27  Good interpersonal skills;

37.1.22.8  Fundamenta) background in cultural and socio-economic
diversity; and

3.7.122.9  Knowledge of the needs and service delivery system for all
populations in the case manager’s caseload.
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3.7.144.5  Cultural Competency;
3.7.144.6  Medical/behavioral health issues; and/or

3.7.1447  Medications —side effects, contraindications and poly-
pharmacy issues.

3.7.1.4.5 Training may be provided by external sources, for examnple by:

3.7.14.5.1  Consumer advocacy groups;

3.7.1.4.52  Providers (for example, medical or behavioral health); or

3.7.1453  Accredited training agencies.

3.7.1.4.6  The Contractor shall ensure that a staff person(s) is designated as
the expert(s) on housing, education and employment issues and
resources. This expert must assist case managers with up-to-date
information designed to aid members in making informed declslons
about their independent living options.

3.7.1.5 Caseload Management

3.7.1.5.1  The Contractor shall have an adequate nomber of qualified and
trained case managers to meet the needs of DSHP Plus LTSS

members.

3.7.1.5.2  The Contractor must ensure that newly Enrolled DSHP Plus LTSS
members are assigned to a case manager immediately upon
Enrollment. The case manager assigned to a special subpopulation
(e.g., members with HIV/AIDS or ABI or PROMISE participants)
must have experience or training in case management techniques for

stich population.

% 3.7.1.53 - The Contractor must maintain case manager staffing ratios of:

- 3.%1.53.1- - };120 for-members living in nursing facilities; . . .. ——.—. .. .

3.71.532  1:60 for members receiving HCBS (living in their own home or
assisted living facility); and

3.7.1.53.3  1:30 for members receiving services under the Money Follows
the Person (MFP) program.

3.7.1.54  Ifthe Contractor utilize the services of agencies to provide case
management services for DSHP Plus LTSS members with
HIV/AIDS who mest acute hospital LOC:
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3.7.1.54,1  The agency’s case manager staffing ratio must be 1:60

members; and

3.7.1.542  The Contractor’s case manager staffing ratios must be 1:100

3.7.1.55

37156

_members.

The Contractor shall ensure that case management is provided at a
level dictated by the complexity and required needs of the member,
including coordination needed to implement a comprehensive plan
of care that addresses all of the member’s needs.

The Contractor shall ensure that each case manager's caseload does
not exceed a weighted value of 120. The following formula
represents the maximum number of members allowable per case

manager

3.7.1.5.6.1  For nursing facility members, a weighted value of 1 is

assigned. Case managers may have up to 120 institutionalized
members (120 x 1 =120).

3.7.1.5.62  For HCBS members (living in their own homne or assisted

living facility), 2 weighted value of 2 is assigned. Case
managers may have up to 60 HCBS members (60 x 2 = 120).

3.7.1.5.6.3  For MFP members, & weighted value of 4 is assigned, Case

rmanagers may have up to 30 MFP members (30 x 4 = 120).

3.7.1.5.64  Ifamixed caseload is assigned, there can be no more than a

weighted value of 120. The following formula is to be used in
determining a case manager’s mixed caseload:

3.7.1.5.6.4.1 (# of NF members x 1) + (# of HCBS members x 2) + Gt

of MFP members x 4) =120 or less

3.7.1.5.6.5  The Contractor must receive authorization from the State prior

_ to implementing caseloads whose values exceed those

specified above. The Contracfor may establish lower ¢as€load = "~ "~

sizes at its discretion without prior authorization from the State,

3.7.1.6 Accessibility

3.7.1.6.1

Final December 2015

The Contractor shall provide members and/or member
representatives with adequate information in order to be able to
contact their case manager ot the Contractor’s member services
information line for assistance, including what to do in cases of
ernergencies and/or after hours.
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ACL BLOG
Preserving the Right to Self-determination: Supported Dedsion-
Making

By Aaron Bishep, Commissionas,
Walker, Deputy Assistant Secratary for Aging

For many years, state courts have routinely assignad guardians Lo
disabllities a5 they became adults, Older adults with dementia-rela

assigned guardians.

The trouble with guardianship is that It is a legal process.
Incormpetent and assigns a substiite d
some states, guardians ara given the authority to make all financial, legal, and
of another person. Essentially, the person can
decislon-making.

This approach assumes that people with disabllities and older adults are Incapable
15 simply not the case.

The goal of the Administration for Comtnunity Living Is
adults and people with disabilities. We ar= prou
belleve supported decision-making poses the most promising and flexible rmodel.

Supported declsion-paking starts with the assumption that
disabilities and oider adults with cognitive Impalrment shouid retain c
In thelr lives. It is not a program. Rather, it Is a process of working W
nasded and devising an approach for providing that help. Differen
dedlslens. For sorme, It might te financial or health care decisions.
surrounding reproductive rights or veting. Some may fles
need help with only one or twa.

"y

he solublons also are different for ea_ch pérson. Some people need oit
the lssue at hand, For others, & team approach works best, Some peop
" ‘sxplained pictorially. With Supparted geclsion-making the possibijties are endless,

The key is that the process Is centered on the persen ta whom the decisians apply,

ta make decisions based on his ar her wants and praferences.
the hands of the Individual, while providing assistance in specific ways and IR §

useful to the person.

We know an a case-by-case basls and anecdotally tha
have the potentiat to provide & significant Improvement to current guardianship @

has nok been formally tested, which can ma

! Ta atldress that chailenge, the Adrinistration on In
Administration on Aging, two program cornponents o
awarded a cooperative agreement 0 Quality Trust for In
training, technical assistance, and resource center to explore ah
alkernative to auardianship. The resource center wll| gather and disseminate
which supported deciston-making is being implermented and generate resaarch in

bt/ fwvrw.acl.gov/NewsRoom/blog/2015/2015_0 1_28.aspx

and i enables the person

Supparted decision-making keeps control in
pecific situatlons that are

View
Replies

Administration for Intefleciual and Developmental Disabiilties, and Edwin

people with Intetlectual and developmenﬁ!
ket disorders also frequently have been

A court deems & person Incapadimated or legally
ecislan-meker for that person. Guardianship laws vary by state, but in
persanal decislons on behalf

lose ALL of hig or her rights to Independence, gutonomy, and

of imaking decislons, That

to maximize the independence and well-being of older
d to be a leader In exploring alternatives to gquardianship. We

people with Intellectual and developmental
noice and control over all the dedisions

ith the person to identlfy where help is
t pecple need help with different types of
-Others may need help with declslons

d help with rmany types of decisions, while others

a-on-one support and discusslon about
ja may benefit from stuatlons being

H

t supported decision-rmaking works, and It éppears 10
rrangements, However, it

ke It difflcult for states ta adopt the practice.

tellectual and Developmental Dlsabiiities and the

? the Administration for Community Living, jointy
dividuals with Disabilities to build a national
¢ davelop supported declsion-making as an
data on the various ways in
the area. Our goal Is that
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Freay)

the Informaticn collected during the perlod of this caoperative agreement will leag to 3 rnodet that will help
states as they consider alternatives to guardianshlip.

We are excited by the possibilities this work may generate. It Is another step toward ensuring all people are
treated with dignity and respect throughout thelr Bves, It1s another step toward a visloivfor the future that
Includes a collective recognition that the right to self-determination and Independence are fundamental for
everyone. And ultimately, It offars the promise of new oppsriunities for people with disabllities and older
adults to live and thrive In the communities of their cholce. T

Back to top

Update: A Message from Commissioner Bishop

February 13, 2015

Thank you to 2ll our readers who jained this disussion and shered their personal perspectives, The range
and diversity of storles, experiences, and responses shows there Is no one-slze-fits-all solution to this
important lssue, Many of the cancarns shared here highlight exactly the sort of questions that the Nakional
Resource Center for Supparied Decislon Making seeks to explore,

As Deputy Assistant Secretary Walker and I noted In our blog, when it cames to supported decision-making,
ne two situations are exactly allke. The Administration for Community Uving (ACL) recognizes that people
with disablilties and older Americans sometimes expetiencs challenges In understanding and communicating
thelr preferences and needs—and, as your stories tusirate, family members and caraglvers often play 2
critical role i ensuring that those preferances are honered and needs are met. Your storles also demonstrate
the dangers that can adse when guardianship Is viewed as the default eption for those who only naed

support with making a few decislons.

ACL promotes the concept of supported declslon-making not because 1 Is the only option, but because it
offers fiexibllity to provide as much assistance as needad-Including total assistance, when that Iz
appropriata—while also ensuring that the right to self-determination Is preserved for each Individuai,

We thank you again,for your contributions to thls Impartant discusslon and hope you will keep the comments

coming. The fredback you provide will tielp us think about, and talk about, this tssue more clearly going E
, forward, i
Back to top | é
- - H
Back to ACL Blog posts | Leave a comment !
: ;]
=
Replies &
L e e e e e . =
L Uy S — - - ]
Name Date Cormmant et
Siivia January  Thisis a great and timely profect—thank you Just a couple of additional factors %
29,2015 that would be great to consider as research s dane. 1ist, consider how the varicus %
optlons for partial decision-maling autherity Impact on the person with & -
. disabliity and thase people In thelr ives who can/do provide assistance and
decision support or actual transferred decislon-making. That Is, does a farnily
member have to work through 2,4 or 3G different forms and authorization
processes for different agencies, governiment fevels, and topical arsas to avold
baing an averall fegal girardian? Doet each agency or avthority ioniore other kinds
of authorlzations? 2nd, consider the impact or additional factors Ehat arise in the
context of the kind of passive enroliment processes that are commanly oeeurring
In Medicare and Medicald duzi-eligible integration pliots, for example, where PWD
are enrolled Into managed care plans unless they hear otherwise from a
benefidiary or “authorized raprasantative.” Thanks much
Cathy January My son self determines everything about his life. He Is labaled 1. 1 could not

29, 2015 imagine his [Ife If someone eise chose for him. He is weli rounded and nat plgeon
holed.

s,

9/24/2015
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The Prasldent’s Comrnittes for People wikh Intellectual Disabllities (PCPID) 2016 Report s now

avaliabie online.

‘The regert, Strengtheiing an Inclusive Pathway for People with Inteflectual Disabfities 2nd thelr
Famifles, recognlzes the *great stiides” madd since President Johin F, Kennedy established a blue-

ribbon panet to address the nesds of peogle with inteliechunt disabilities and their farllies ani PCRID

Chsirman Jack Brandt notas that, "despite these advances, the afestory for @ person with an

Intellectual disability remalns Bmitad.”

The repart examines four key aress to determing how a new path can be férged for people with
intallactal disabilitles ke be Induded In Bl sspects of soclety:

« Early famlly engagement b Support high expectstions for students with disablitles;
« Federal education polides and snforcemant strategles to end segregation In schoals;

« Tiansition to mdultheod »s a critical Ymetrame for establishing paths to higher education

and career development; and
» Self-detenmination’end supported decislon-making starting lo early chiidhood and

contnuing throughout the Individusi’s ffespan.

X

Adminlstration for Community Living « Washingten, DC 20201

httpe/fwww.acl.gov/NewsRoom/NewsInfo/2016/2016_10_06.aspx

10/7/2016

2014 Ohservances
2013 Observances Brandt Is the new chalrman fot PCPID and Is appreciative of the effarts of the former chalr, Julie
2017 Observances Petty. Brandt says, *Julle’s leadership of PCPID kook the organization to 2 new and positive place. T
appreclate her outstanding service fo FCPID.Y
2011 Obsarvances
Press Releases & PCPID serves Ir. an advisory czpaclty bo the President of the Unfted States and the Secretary of
Announcements Health and Human Services (HHS) promoting policles and Inltiatives that support independence and
ACL Archived Utelong Inclusion of people with Intellectual disabilities in thelr respective communities, The
Anh Arclived committas Includes representatives from several federzl sgendes and 12 citizen members.
AXIDD Archived
Publications Ltast Mooifed: J0/5/2028
Speeches and Testimaony
Walker, August 29, 2016
. Greenles, July 26, 2016
SITE SUPPORT POINTS OF INTEREST PARYNER SITES STAY CONNECTED
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Contractor Licensing

Contractor Licenses issued by New Castle County are valid for
contractors working in unincorporated New Castle County. All
individuals and businesses that provide construction and building

improvement services are required to obtain a New Castle
County contractor license, in addition to the State of Delaware
business license. Those that provide work requiring building

permits need a contractor license with permit endorsement.

To obtain a contractor license packet or apply enline for non-
permit endorsed contractors, use the links to the left. Additional
license information is provided in the Contractor Licensing EZ
Guide.

Search Licensed Contractors in New Castle

County

You can search on line to see if your contractor is licensed with
our Contractor License Search . The search results will provide
the Licensed Contractor and the authorized trades. The trade
license definitions are defined in the Contractor Licensing EZ -
Guide.

Code Books Required

Chapter Six of the New Castle County Code, known as the NCC
Building Code, and its appendices contain amendments to the
adopted codes and is available for download. Additionally, all
contractors are required to obtain of the current NCC adopted
codes applicable to the applicant's trade. The 2015 ICC Code
Books are available for purchase from the Department of Land

Use and the ICC website.

FAQs

How do | determine if my job is located in New
Castle County’s jurisdiction? Contractor Licenses
issued by New Castle County are valid for contractors
working in unincorporated New Castle County. To
determine if your job is located in unincorporated New
Castle County, click Parcel Search to look up the
address details. From the Parcel Details page, the
municipal information is listed in the top section of the
details.

My job does not require a permit from New Castle
County. Dol still need a contractor's license? All
persons engaging in any aspect of construction

Contact Us

Land Use Department
Email

New Castle County
Government Center
87 Read's Way

New Castle, DE 19720

Ph: 302-395-5555 (general
guestions and complaints)
Ph; 302-395-5400 {planning
and permitting questions)
Fx: 302-395-5587

Hours
Monday - Friday
8am. -4pm.

Staff Directory

Customer Satisfaction Survey

Contractor Licensing
Questions, please contact
302-395-5420 or e-mail
Permits@nccde.org



activity, as defined by Sector 23 - Construction of the
current addition of the North American Industry
Classification System (NAICS) code, excluding those
solely engaged in subdivision and land development
(Yr 2002 NAICS 2372), electrical contractors (must be
licensed with the State of Delaware as an electrician),
heavy utility construction in the Delaware Department
of Transportation (DelDOT) right of way, and
maintenance employees of state-owned facilities, are
defined as contractors requiring a license.

You can perform a keyword search of the NAICS
database and also view categories within Sector 23 -
Construction.

What type of Contractor License do [ need? New
Castle County offers two license types: Permit
endorsed license and a Non-Permit endorsed license.

* Non-Permit endorsed licenses are valid to perform
construction activity defined by Sector 23 of the North
American Industry Classification System (NAICS) code
that does not require a permit from our jurisdiction or fall
under HVACR and plumbing work requiring separate
licensing.

+ Permit endorsed licenses may be obtained for building and
utility work, There are different license categories based
on the work to be performed in each area. Review the
contractor licensing requirement packet for complete
details and click the Contractor License EZ Guide.
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September 13, 1589

'RECEIVED

Thomas P. Eichler, Secretary

Department of Health and Social Services gep 20 1989
Delaware State Hospitsl g
1901 N. duPont Highway DIRECTUR § OFFIC
New Castle, DE 19720 . D. M. R

Re: Liability of Guardian
Opinion No. 89-I018

Dear Secretary Eichler:

You have asked the following questions as they relate to
ad;.llts for whom guardians have been Judicizlly appoinfed due to
the adults' incompetence.

1. May a guardian be held personally
liable for damages caused by the negligence
or intentional misconduct of his ward? _

2. May a guardian be held personally
liable for the cost of his ward's care by
statute, specifically 29 Del. C. Section 7540
or 16 Del. C. Section 55207 Wwould the
guardian's obligation be grzater than that of
relatives or family members?

3. May a guardian be held personally
liable for the cost of the ward's care if the
State were to discontinue services and/or
placement? Would the guardian's obligation
be different from other relatives or family
members in this situation?

4. Are there any other legal bases for
finding a guardian perscnally financially
liable for his ward? -
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We respond as follows.

‘A“guardian*cannotzbeiheld;perspnally;iiablexfor;damages,

-caused~by*the“negligence“Bfnintentionalwmis;ondpgt;of:his?ward’

solely;by:virtuetof:his“ététUS“as—guardian. The guardian himself
must ﬁaﬁe behaved in a negligent or intentionally wrong mannér
before he may be found liablie. That is, a guardian must have
been aware of the likelihood of his ward's engaging in the
conduct causing injury and nonetheless have failed to properly

supervise his ward. Smart v. United States, 111 F. Supp. 907

(W.D. Okla. 1953), aff'd, 207 F.2d 841 (10th Cir. 1953). These
principles apply equally to your next inguiry.

Under .the "common law,=a guardian is not responsible .for .the
costs of his ward's care “simply by virtue of his relation as v

guardian.” District of Columbia v. H.J.B., D.C. App., 350 A.24

285, 292 (1976). Unless he agrees otherwise, a—guardian-of -an

' incompetent-adult -is-entitled "to reimbursement~for-theTcosts -of

. 1
the ward's care from the assets of the ward~ In re Griffith,

Del. Ch., 93 A.2d4 920 (1953); In re Greich, Pa. Supr., 423 A.24

347 (198B0). There is nothing in Delaware's statutory laws which

alters these principles.

1 : .
This is in contrast to the guardian of a minor ward. The
guardian of a minor ward may have a duty to support his ward.
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Sixteen Del. C. sec. 5520 imposes liability for the costs of
the care of a client of the Stockley Center upon only the client
himself. It imposes no lizbility upon the guardian of such a
client. Twenty-nine Del. C. sec. 7940 reads in relevant part:

[alny perscn committed to or accepting the

services of any hospital, home, c¢linic or

other facility of the Department [of Health

and Social Services] and his spouse, parents

or children in the order named, except for

persons committed to a prison or correctional

institution, shall at all times be jeintly

and severally liable for the full cost of the

care, treatment or both provided him, except

as may be specifically set forth in this

section.
Thus, by its own terms, 29 Del. C. sec. 7940 does not impose
liability upon any party based solely upon that party‘s'status as
guardian. If the guardian is, in additicn, the ward's spouse,
parent or child, the guardian may be liable based on his familial
status to the extent provided by 29 Del. C. sec. 7940. The named
relatives of a ward receiving the services of a facility of the
Department of Health and Social Services would be liable for the
costs of the ward's care incurred during the ward's minority and
the first five years of the ward's care or'treatment after the
age of 18, up to 10% of each lizble family member's annuzal
disposable income. 29 Del. C. sec. 7940(a), (c). Finally, 13
Del. C. Section 503 provides:

[elxcept as expressly provided in Section 501 and
Section 502 of this title, the duty to support a
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poor person unable to support himself rests upon
his spouse, parents, or children, in that order,
.subject to Section 504 of this title as to expenses
described therein. If the relation prior in order
shall not the able, the next in order shall be
liable, and several relations of the same order,
shall, if able, contribute according to their
means.
It is evident, then, that the statutory liability of the ward’s
named relatives exceeds that of the ward’s guardian.

As stated above, the guardian of an incompetent adult is
entitled to reimbursement for his ward’s care from the estate of
the ward. The corollary of this principle is that .a.guardian=ig =
not-required;tO;expend~his:ownfassets“for:his:wardis:care: Thus,
if the State were to discontinue services to the ward, the
guardian would not be reguired to arrange for services for the
ward at his own expense. 2s a fiduciary, a guardian is obligated
to act in his ward’s best interests and use the ward’s available
resources for the ward’s cars. However, the guardian is not

obligated to use his own resources to provide for the ward.

Family members owe no legal duty of care to their adult

2

The broad language of this statute has not been
comprehensively construed by the Delaware courts. The limited
case law on this subject suggests that the State or its agencies
have nc standing to bring an action on behalf of the "poor
person"; only the poor person himself may be entitled to bring
the cause of action. Ziegler v. Fowke, No. C-3834/D-9724, Del.
Fam., Gallagher, J. (July 28, 1583},
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relatives, other than that imposed by 29 Del. C. sec. 7940 and 13 .
Del. C. sec. 503.3

Finally, you have asked whether there are any other legal
bases for holding a guardian personally liable for the costs of

his ward's care. ~Auguardian.who.contracts~for servicss foFf his 7

ward -is “personally~liable~for=the costs of "the -sérvices.. 2 §.

[

Williston, A Treatise on the Law of Contracts sec. 314, at
521~522 (34 ed. 1959). He is entitled to reimbursement for the

costs of the services from +the ward's assets, but to the extent

ety —, S —

that the ward's assets fall short, the guardian must pay the
difference. The guardian may avoid such liability only if the
other party to the contract agrees to look only to the assets of

the ward for payment. Id. sec. 314 at 523.

3
Thirteen Del. C. sec. 503 provides: "Except as expressly

provided in sec. 501 and sec. 502 of this title, the duty to
support a2 poor person unable to support himself rests upon his
spouse, parents, or children, in that order, subject to sec. 504
of this title as to expenses described therein. If the relation
prior in order shall not be able, the next in order shall be
liable, and severzl relations of the same order, shall, if able,
contribute according to their means."
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If you have any additional guestions, please do not hesitate

to contact us.

MFF:AW/kas

APPROVED:

QQ\ L Ob~\\¢,

CHARLES M. OBERLY, III/
ATTORNEY GENERAL

Very truly yours,

DD

Micheel ¥. Foster
State Seclicitor

b ?f0 e

Ann Woolfolk
Deputy Attorney General



