MEMO

To: Joint Finance Committee
From: Brian Hartman, on behalf of the following organizations:

Disabilities Law Program

Developmental Disabilities Council

Governor’s Advisory Council for Exceptional Citizens
State Council for Persons with Disabilities

Subject: Division of Substance Abuse & Mental Health FY 12 Budget
Date: March 2, 2011

Please consider this memo a summary of the oral presentation of Brian J. Hartman, Esq.
on behalf of the Disabilities Law Program (“DLP”), Developmental Disabilities Council
(“DDC”), Governor’s Advisory Council for Exceptional Citizens (“GACEC”), and the State
Council for Persons with Disabilities (“SCPD”). We are addressing one (1) overarching aspect
of DSAMH’s budget, the need to accelerate efforts to reallocate resources from DPC to
community programs.

Historically, Delaware has had one of the highest rates of psychiatric hospitalization in
the Nation. [Attachment “A*] This has resulted in a disproportionate amount of resources being
dedicated to DPC versus community programs. In its 2007 report, the Governor’s Task Force on
DPC noted that “Delaware’s rate of expenditures for community mental health services was only
45%, compared to the national average of 70%.”" This distorted allocation of funding has been
improving, but at a slow pace:

DSAMH GF Appropriation: DPC & Community Mental Health

FYO08 FY09 FY10 FY1l FY 12 (Gov.
Proposed)
DPC 58% 57% 56% 56% 52%
{40,802.1) (41,467.4) (40,475.4) (40,042.1) (36,892.1)
Community
Mental 42% 43% 44% - 44% 48%
Health (29,298.2) (31,846.5) (32,448.3) (31,785.2) (33,877.6)

'Governor’s Task Force on the Delaware Psychiatric Center, Final Report (December 18,
2007) at 49-50. [Attachment “B”] The Task Force was co-chaired by the State’s former budget
director, Pete Ross, and the current DHSS Secretary, Rita Landgraf.
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The Governor’s proposed FY12 budget allocates only 48% ($33,877.6 million) of the
mental health budget to community support vs. 52% ($36,892.1 million) to DPC? Of the
14,000+ clients served in DSAMH contract and state-operated programs, 52% of funds are spent
on an institution serving roughly 160 individuals in January, 2011.

The anomaly historically reinforced by this institutional bias is that Division clients
unnecessarily spend many years in DPC simply because there is a lack of funded community
options. According to the latest CMS statistics, for DPC patients who reach the threshold of 1
year in the facility, the average length of stay is 7.8 years (2,857 days), almost 3 years beyond the
national average. [Attachment “D”].

In November, 2010, the Department of Justice issued a compelling report which
highlighted the same concerns. The report included the following findings:

DPC is violating the ADA by unnecessarily institutionalizing individuals who are
appropriate for community-based treatment. Olmstead, 527 U.S. at 607. Based on the
information we reviewed during our tours of DPC, including our review of patient
records and interviews with statewide leadership and hospital staff and administrators, it
is clear that the vast majority of individuals confined at DPC could be - and have a right
to be - living in community settings with appropriate services and supports. DPC staff
has already determined that over 70 percent of the individuals being treated at DPC are
clinically ready to leave the hospital and to be served in more integrated settings.

At 5 [Attachment “E”] The report concluded that many DPC patients could be diverted or moved
to community settings with proper planning and a major reallocation of resources.

Recommendations

The U.S. Department of Justice report is a “shot across the bow” which should serve as a
catalyst for revamping Delaware’s mental health system. The U.S. DOJ is aggressively enforcing
the ADA’s community integration mandate nationwide [Attachment “F”]. Although the
proposed FY12 budget contemplates transferring 25 DPC patients to the community, we believe
this number could be increased if DHSS were granted flexibility and fluidity in moving funds
between institutional and community contexts to target resources in a cost-effective manner.
[Attachment “G”] For example, the proposed FY12 budget reflects a reduction of $3.150 million
in DPC funding but only an increase of $2.092.4 million in community funding, a difference of
more than $1 million. If current and prospective cost savings at DPC were reallocated dollar-for-
dollar to support community services, the State could expeditiously achieve ADA compliance.

2The relevant excerpt from the Governor’s proposed FY 12 budget (H.B. No. 25) is
included as Attachment “C”.
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We also recommend reassessing use of Money-Follows-the-Person grant funds to
facilitate discharge of DPC patients to the community. The original MFP grant application
contemplated annually moving 35 institutionalized persons with mental illness, including DPC
patients, to the community using MFP funds. [Attachment “H’]. DPC patients with TBI or
intellectual disabilities in certain age groups may be prime candidates for MFP screening.
Delaware appears to underutilize Medicaid subsidies for both institutional and community
mental health services. [Attachment “I”].

Thank you for your consideration of our comments.

Attachments

8g:paimiffy12mhjfcbud
F:pub/bjh/legis/budget/201 1/fy12mhjic
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«  The Task Force recommends that a utilization review (UR) process be initiated
that is managed by an independent community contractor not otherwise
involved in the DSAMH system of care. This UR process should mirror the kind of
UR performed by other community hospitals end managed care insurers and would
provide the state with daily reparts regarding people admitted to DPC who no longer
meet criteria for this level of care. The above recommendations should alleviate this
scenario and would afford the state a comprehensive plarming process, whick is cost-
effective and ensures fhat the appropriate level of care is provided.,

. For DPC to better refiect their actual length of stay, data needs to be analyzed
based by patient population inclusive of Forensic Unit (Mitchell), Long Term
Care Unit (Carvel), Acute Care Unit (K-3) and Intermediate Care Units (K-8).
The average aggregate length of stay for resident adult patients at DPC in 2006 was
2,130 days compared to the national average of 869 days. CMHS reports that in 2006
Delaware's rate of expenditures for community mentzal health services was only 45%.,.

compared to the national average of 70%.

L. Funding Considerations
A. National and Historical Perspective

Ag states steadily shift from a delivery svstem focused on inpatient services to one of
sommunitv-hased service, this mavement has heen reflected in their mental health

budgets, A national study (NASMHED Research Institute, 2005) shows dramatic
changes in the allocation of total state mental health agency expenditures in the United

States between 1993 and 2003. For example:

In 1993 :
--43% of mental health budget expenditures were allocated to state

psychiatric hospital inpatient services
_-49% of expenditures were allocated to community-based services

By 2002
--29% of expenditures were allocated to state psychiatric hospital inpatient

services ,
--69% of expenditures were allocated to community-based services

Delaware’s allocation of resources today is similar to that of the U.S. in 1993, In

2005, Delaware’s spending on community-based services for the same time was 45%. It

- is difficult to kmow what Delaware’s total commuunity costs are as the state’s Medicaid
service costs are not included. It may be that with the addition of these Medicaid
commurity mental health expenditures that DE’s. cormunity funding is higher than 45%,
which would chanpe these ratios. Most states include Medicaid expenditures when

reporting these costs.

49



+  The Task Force recommends that an explanation regarding why inpatient
service costs are not being shared by Medicaid needs to be provided. It should
also be noted that the 45% of spending on community-based care includes firhds to
support the involuntary commitments to community psychiatric hospitals such as
Rockford Cepter, Meadowwood and Dover Behavioral Health. The use of stats
general revenue funding for private psychiatric beds in the community needs to be
reviewed. Medicaid generally pays the cost of psychiatric care when that care is

provided in a general medical facility.

The Task Force recommends that all efforts need to be taken to access these
federal dellars to help support these very expensive hospital beds. Also, the actnal
per bed day costs need to be described in order to assure that the state is not over-
paying for these beds. Costs per bed should reflect the costs paid by managed care
providers for these same servioes for their covered populations. R

- B. Recent Delaware Budgetary Practices

The Task Force recommends that Delaware’s budgetary allocations for

- community support services keep closer pace with the ongoing need, and that the
community suppert service system receive inflationary increases to sustain their
current level of services, The Task Force recommends a dedicated % of increase
be provided to providers on an annual basis that is reflective of inflationary
measures and/or the CPL Between 2001 and 2007, private providers received
less than 4% in contractual increases. During this same timeframe, the
consumer price index increased by approximately 30%. Ratesfor services, many
of them set in 2001, kave not be re-evaluated for increzses. Providers have indicated
this lack of increase has & direct impact on the delivery of service. Many have
increased the mmber of individuals being served assigned to a staff member,
resulting in a less intensive service for those with the most significant conditions. DE
- comminnity mental health providers testified that they have not been able to provide
cost of living increases for their employees for many years and that these same
employees are still limited to mileage reimbursement that is almost 50% less than the
federal rate. Such erosion of community-based services can lead 1o increased use of
The non-state community providers have voiced that
actually eroded. The Legislature last
Y01 and FY02 budgets. Funds for

unnecessary hospital care.
since 2001, community-based services have

appropriated funds for group homes in the FY01
supervised apartmernts were inciuded in FY01, 02, 06, 07 and 08 budgets. As aresult,

the Division's inventory of supported housing is limited to fourteen (14) group homes
(serving 114 residents) and eighi (8) supervised apariment programs. The combined
capacity of the entire residential system is only two hundred nine (209) clients

" statewide.
The Task Force supports the movement of the 35 patients to commmunity-based
services and the dedicated funding associated with this movement to adequately

support those transitioning from DPC to community. This movernent will bring
the community residential placements to 244 and hospital census 210, if average

50
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Year ending June 30, 2012

(35-00-00) DEPARTMENT OF HEALTH AND SOCIAL SERVICES

Personnel

[NSF | ASF | GF |

4.0 7.0 40.0
230.7 47.0 | 280.8
1.0 7.0
235.7 54.0 1 337.8
4.0 1.0 6522
1.0
4.0 2071 652.2
12 588
1.0 §0.0
0.8 1.0 4904
1.0 1.0 23.0
4,0 201 6522
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% Program $ Line Ttem :
[ ASF | GF | [ ASF_[ GF |
{-10) Director's Office/Support Services 1,601.6 3,503.3
(-20) Commumity Healt 27,6649 1 33,400.2
{-30) Emergency Medgical Services 73.0 1,167.0
TOTAL - Internal Program Units 293415 | 38,070.5
(35-06-00) Substance Abuse and Mental Health
Personnel Costs ’ 2990 41,828.8
Travel 6.9
Contractnal Services 1,569.9 1 28,760.8
Energy 1,695.9
Supplies and Materials 1,000.6 2,937.7
" "Capital Outlay 9.0 184.0
Tobacco Fund:
Coniractual Services 1422
Transitional Housing for Detoxification 177.1
Heroin Residential Program 327.3
Delaware School Study 22.8
Limen House 60.3
Other Items:
Medicare Part D 1,119.0
TEFRA 100.0
DPC Disproportionate Share 1,050.0
DPC Industries 38.1
DOC Assessments 655.0
Kent/Sussex Detox Center 300.0
Community Placements 3,500.0
CMH Group Homes 6,901.3
TOTAL — Substance Abuse and Mental Health 6,832.2 | 85,8535
{-10} Administration 60.0 3,960.5
(-20) Cornmunity Mental Health 2,305.0 | 33,877.6 *
{-30) Delaware Psychiatric Center 2,196.6 | 36,892.1
{-40) Substance Abuse 2,270.61 11,1233
TOTAL -- Internal Program Units 6,832.2 1 8538535



APPROPRIATENESS DOMAIN: Length of Stays in State Psychiatric Hospitals, Other Psychiatric Inpatient and Residential Treatment Centers for
Children Settings, FY 2009

STATE: Delaware

State us
Length of Stay {Days) Length of Stay {Days)
Setting Demographic Discharged Resident Clierits | Resident Clients Discharged Resident Clients | Resident Clients
Clients with LOS 1 yr or | with LOS Over 1 Clients with £OS 1 yrar | with LOS Over1
tess year less year States
Average iMedian| Average |Median; Average iMedian Average |Median| Average {Median; Average iMedian Reporting
All - - - - - - 196 71 106 84 2,058 1,392 5
State Hospitals Children - - - - " - 97 78 7 68 1, 808 534 36
Adults 228 17 52 19 [ 2857 |1088| 4185 | 47 81 62 7 1781 [1117] 51
Age NA - - - - - - 26 17 42 35 704 504 2
Adl - - - - - - 34 14 28 15 526 434 3
Other Inpatient Children 8 6 -] 6 - - 13 7 35 28 722 706 23
Adults 18 12 17 12 676 711 26 35 30 B70 B97 33
Age NA - - - - - - 3 2 1 - - Z
All - - - - - - 357 306 150 140 718 554 2
Residential Treatmant Centars Children 203 187 81 161 482 471 184 155 138 121 610 &880 - 28
Adults 574 375 172 168G 1,833 1,082 450 331 145 144 1,124 831 18
Age NA - - - - - - 174 168 182 177 400 480 b
Note:
Residen: clients are clients who were receiving serviceas in inpatient settings at the end of the reporting period.
This table uses data from URS/DIG Tabie 8.
Tabie § State Notes:
Hospital None
Other Inpatient None
Residential None .
Comrunity Morne
Overall None
200% CMHS Uniform Reporting System Output Tables Page 10cf 26
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" decision in Olmstead, 527 U.S. a1 586. In Olmstead, the Supreme Court held that public entities

are required to provide community-based services to persons with disabilities when (a)} such
services are appropriate; (b) the affected persons do not oppose community-based treatment; and
(c) community-based services can be reasonably accommodated, taking into account the
resources available to the entity and the needs of other persons with disabilities. 1d. at 607. In
so holding, the Court explained that “institutional placement of persons who can handle and
benefit from community settings perpetuates unwarranted assumptions that persons so isolated
are incapable or unworthy of participating in community life.” Id. Italso recognized the
harm caused by unnecessary institutionalization: “confinement in an institution severely
diminishes the everyday life activities of individuals, including family relations, social contacts,
work options, economic independence, educational advancement, and cultural enrichment.”

' “‘;[;i“‘at"ﬁﬁ'l‘.:*“*“A‘s"the*Third-GiTctri-tﬁGom-'t--of Appeals-has made clear, the ADA “favor(s]

integrated, community-based treatment over institutionalization.” Frederick L. v. Dept. of

Public Welfare, 364 F.34497, AYT=92 (3" CiT2004):

1. Individuals Remain Unnecessarily and Inappropriately Institutitmalizéd iﬁ DPC
in Violation of the ADA :

DPC is violating the ADA by unnecessarily institutionalizing individuals who are
appropriate for community-based treatment. OQlmstead, 527 U.S. at 607 Baged on the
information we reviewsd during our tours of DPC, including our review of patient records and
i jews with statewide le o1 staff and adminisirators. it is clear that the vast

i adership and hospit
maiority of individuals confined to DPC could be—and have a right t0 be—living in commumity
settings with appropriate services and supports. DPC staff has already determined that over 70
percent of the individuals being treated at DPC are clinically ready to leave the hospital end to be
cerved i more integrated settings.  The percentage of individuals ready for discharge likely is
even higher, according to our experts, due to DPC’s ineppropriate discharge assessment process,
oc discussed below.__In fact, during an interview, the State’s Director of the Division of
Substance Abuse and Mental Health Services (“DSAMHS”) acknowledged that “pretty much
everyone at DPC wounld be appropriate for community placerment.”

~ DPC maintains and keeps current a central roster, entitled “DPC Discharge
Assessment,” which lists all individuats in DPC and their status with respect to discharge.
This list indicates which individuals are ready for release and summarizes barriers to discherge.

3 Olmstead therefore makes clear that the aim of the integration mandate is to eliminate
wmnecessary institutionalization and enable individuals with disabilities to participate in all
aspects of comumunity life. Accord Press Release, The White House, “President Obama
Commermorates Anniversary of Olmstead and Announces New Tnitiatives to Assist Americans
with Disabilities” (Juns 22, 2009) (in announcing the Year of Community Living Initiative,
President Obama affirmed “one of the most fundamental rights of Americans with disabilities:
Having the choice to live independently.”). : :

http://dhss.delaware.gov/dhss/ admin/files/doj_findings.pdf

Attachment E
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Justice Dept. Pushes For Services To
Move Patients Out Of Mental Hospitals

TOPICS: MENTAL HEALTH, STATES
By ANDY MILLER
OCT 21, 201¢

ATLANTA — A sweeping agreement this week between the Justice Department and the
state of Georgia highlights an aggressive new campaign by the Obama administration
to ensure that people with mental illness and developmental disabilities can get
services in their communities and not be forced to live in institutions.

The settlement, announced Tuesday, will be used "as a template for our enforcement
efforts across the country,” said Thomas Perez, assistant attorney general for the Civil
Rights Division at Justice, in a statement announcing the accord.

The agreement ends three years of legal wrangling over Georgia's mental health
system. National consumer advocacy organizations called the Georgia settlement
unprecedented, with Curt Decker, executive director of the National Disability Rights
Network saying in an interview that the agreement "sends a message to the rest of the

country."

The Justice Depér’cment action demonstrates broader enforcement of the landmark

1999 Olmstead decision by the Supreme Court. The court in Olmstead — also a
Georgia case — ruled that under the Americans With Disabilities Act, unnecessary

institutionalization of people with disabilities is a form of discrimination.

The action follows decisions by Justice to file briefs and join Olmstead-related lawsuits
in several states, including New York, North Carolina, Arkansas, California and [llinais.
"We will continue to aggressively enforce the [aw, and we hope other states will follow

Georgia's example," Perez said.

As part of the accord, Georgia agreed to specific targets for creating housing aid and
community treatment for people with disabilities, who in the past have often cycled in
and out of the state's long-troubled psychiatric hospitals. The state said it will set aside
$15 million in the current fiscal year and $62 million next year to make the

improvements.

The state agreed to:
ATTACHMENT F
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- Movg' ‘:eople w1th deveiopmental dlsabllltleS But of hospitals to commumty settings
by July2045.

-- Establish community services, including supported housing, for about 9,000 peopie
with mental illness. These individuals, Perez said, "currently receive services in the
state hospitals, are frequently readmitted to state hospitals, are frequently seen in
emergency rooms, are chronically homeless or are being released from jails or

prisons.™

-- Create community support teams and crisis intervention teams to help people with
developmental disahilities and mental iliness avoid hospitalization.

Georgia Gov. Sonny Perdue said the agreement "moves us tfowards our common
goals of recovery and independence for people with mental-illness-and-developmental
disabilities."

Lewis Bossing, a senior staff attorney at the Bazelon Center for Mental Health Law, a
Washington, D.C.-based advocacy organization for people with mental iliness, said the
"ground-breaking" settlement capped a flurry of federal legal activity in disability cases
during the past 18 months. Bossing said the Justice Department, by spelling out an
array of community services required to meet Olmstead criteria "will make it more likely
that states will change the way they do business with people with disabilities.”

Over the past year and a half, Department of Justice éttorneys:

-~ Filed a brief in support of North Carolina iitigation seeking to keep two individuals
with developmental disabilities in community settings A proposed cutoff of funds
jeopardized the housing for the two. Perez said in an April statement about the case,
"We will not allow people with disabilities to be a casualty of the difficult economy."

- Filed a motion to intervene in a lawsuit in New York seeking supported housing units
for thousands of residents of "adult homes."

-- Filed briefs in existing lawsuits in Florida, lllinois and New Jersey against what the
agency called "unnecessary insfitutionalization" of people with disabilities.

The Justice Department began probing the Georgia mental hospitals in 2007 aftera
series in the Atlanta Journal-Constitution found dozens of patients died under
suspicious circumstances in the state-run facilities. The newspaper also chronicled
abuse by hospital workers; overuse of medications to sedate patients; and dlscharge of
many patients fo homeless sheiters.
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The state agreed to improve the hospitals in a January 2009 agreement with the
Justice Department, in the final days of the Bush administration. But a coalition of
consumer groups filed a brief in opposition to that settlement, saying it failed to
improve hospital discharge planning and services in the community.

The Justice Department later backed away from the original terms of the deal and
eventually added the Olmstead issues in a separate complaint in January. Last month,
the federal judge in the case ratified the original hospital agreement, but let the
Olmstead portion proceed, which culminated in the second agreement. The community
services pact will have an independent monitor to assess its progress.

Change can't happen soon enough for Rhonda Davidson. She was discharged from a
Milledgeville, Ga., mental hospital when the state closed her unit earlier this year.
While Davidson, who has schizophrenia, has found a group home in metro Atlanta to
live in, she has not received the treatment program and employment help she needs,
says her attorney, Sue Jamieson of the Atlanta Legal Aid Society. This agreement
should help accelerate that help for Davidson and others, Jamieson said.

B 2010 Henry J. Keiser Family Foundation. All rights reserved.




. FOR IMMEDIATE RELEASE B . DOJ

TUESDAY, OCTOBER 19, 2010 (202) 514-2007
WWW.JUSTICE.GOV | TDD (202) 514-1888
WWW.HHS.GOV . HHS

(202) 690-6343

JUSTICE DEPARTMENT OBTAINS COMPREHENSIVE AGREEMENT REGARDING THE STATE
OF GEORGIA’S ;
MENTAL HEALTH AND DEVELOPMENTAL DISABILITY SYSTEM

WASHINGTON - The Justice Department today announced that it has entered into a comprehensive
settlement agreement that will transform the state of Georgia’s mental health and developmental disability
system and resolve a lawsuit the United States brought against the state. The lawsuit alleged unlawful
segregation of individuals with mental illness and developmental disabilities in the state’s psychiatric hospitals
in violation of the Americans with Disabilities Act (ADA) and the Supreme Court’s landmark decision in

Olmstead v. L.C.

The U.S. District Court for the Northern District of Georgia will retain jurisdiction to enforce today’s
settlement agreement, which supersedes a 2008 agreement between the state and the Office for Civil Rights of
the U.S. Department of Health and Human Services (HHS) concerning Georgia’s provision of community
services for individuals with mental illness and developmental disabilities. In light of today’s agreement and
the progress the state has made in complying with an earlier agreement regarding the conditions in the
psychiatric hospitals, the United States has agreed to withdraw its motions to enforce that earlier agreement.

More than a decade ago, in Olmstead v. L.C., the Supreme Court found that one of Georgia’s state
hospitals was impermissibly segregating two individuals with disabilities in that hospital when they could have
been served in more integrated settings. The Supreme Court ordered states to serve individuals with disabilities

in the most integrated settings appropriate to their needs.

“The Olmstead decision sirongly affirmed that people with disabilities have a right to live and receive
services in the most integrated setting appropriate for them as individuals,” said Thomas E. Perez, Assistant
Attorney General for Civil Rights. “Under this agreement, the state of Georgia will provide services in the
community to hundreds of people with developmental disabilities and thousands of people with mental illness.
The promises of the ADA and Olmstead will finally become a reality for individuals in Georgia with mental

illness and developmental disabilities.”
1



“Georgia is the home of the Supreme Court’s Olmstead decision,” said Sally Quillian Yates, U.S.
Attorney for the Northern District of Georgia. “With this agreement, the state begins to make good on
Olmstead’s promise to end the inappropriate segregation of people with disabilities in state hospitals that set

apart from the community.”

“The expansion of community living opportunities is critical to protecting the civil rights of individuals
with disabilities under Olmstead, said Georgina Verdugo, Director of the Office for Civil Rights at HHS. “The
specific requirements and timelines in this agreement will ensure that Georgians with menta] illness and
developmental disabilities have the services they need to live fall lives in the community and achieve their

goals.”

The Justice Department began its investigation in 2007, and found that preventable deaths, suicides and
assaults occurred with alarming frequency in the state hospitals. In January 2009, the department entered into a
settlement agreement with the state of Georgia regarding conditions in the hospitals. Further investigation
found that the state also failed to serve individuals with mental illness and developmental disabilities in the
most integrated setting appropriate to their needs, in violation of the ADA and the Olmstead decision. In
January 2010, the department filed a freestanding complaint under the ADA and a motion for immediate relief
secking to protect individuals confined in the hospitals from continued segregation and from threats of harm to
their lives, health and safety. The department subsequently entered into extensive settlement ne gotiations with
Georgia, the Office for Civil Rights and local mental health advocates.

The agreement signed today resolves the ADA lawsuit. The agreement expands commumity mental
health services so that Georgia can serve individuals with mental illness and developmental disabilities in the
most integrated setting appropriate to those individuals® needs. Under today’s agreement, over the next five
years, Georgia will increase its assertive community treatment, intensive case management, case management,
supported housing and supported employment programs to serve 9,000 individuals with mental illness in
community settings. The agresment will also increase community crisis services to respond to and serve
individuals in a2 mental health crisis without admission to a state hospital, including crisis services centers, crisis
stabilization programs, mobile crisis and crisis apartments; create at least 1,000 Medicaid waivers to transition
all individuals with developmental disabilities from the state hospitals to community settings; and increase
. crisis, respite, family and housing support services to serve individuals with developmental disabilities in

community settings.
The Civil Rights Division enforces the ADA which authorizes the attorney general to investigate

whether a state is serving individuals in the most integrated settings appropriate to their needs. Please visit
www.justice.gov/ert to learn more about the Qlmstead decision, the ADA and other laws enforced by the Justice

Department’s Civil Rights Division.

The agreements in this case protecting the rights of individuals with mental illness and developmental
disabilities in Georgia are due to the efforts of the following Special Litigation Section attorneys: Jady Preston,
Acting Chief, Mary Bohan, Deputy Chief; Timothy Mygatt, Special Counsel; Robert Koch, Max Lapertosa,
Richard Farano, Aaron Fleisher, Jeffrey Murray, Jennifer Mondino, David Deutsch, Emily Gunston, Samantha
Trepel, and Amin Aminfar, Trial Attorneys. In addition, the division received support and assistance from
Aileen Bell-Hughes and Mina Rhee, Assistant U.S. Attorneys for the Northern District of Georgia.

Hif
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Delaware Psychiatric
Center: We can't fix it
alone, Landgraf says

Cooperation of lawmakers, unions key,
she says

By SEAN O'SULLIVAN - The News Journal -
November 12, 201 44

The state can reform the Delaware Psychiatric Center
to meet standards demanded by federal civil fights
officials in a report released this week, but it will
require the cooperation of the Delaware General
Assembly and state employee unions, Delaware
Health and Social Services Secretary Rita Landgraf
said Thursday.

At least two state legislators also said they are
willing ta consider the budget flexibility that
Landgraf said she needs, with one, Helene Keeiey,
D-Wilmington North, saying Landgraf's proposals
searn "100 percent right on the money."

A nonprofit provider of community-based services
— that likely will be called on by the state to helped
meet federal demands — praised Landgrafs outline
and said it could be ready in as little as 00 days to
begin accepting additional patients from DPC if the
proper funding and suppert is in place.

This is all in response to a 21-page letter from the
U.S. Department of Justica's Civil Rights Division
released Wednesday that summarizes a three-year
investigaticn of the psychiatric center — started

after a 2007 report in The News Journal abaut
abuses at DPC — and concludes that the psychiatric
hospital continues to unnecessarily warehouse the -
mentally ill instead of offering individual screening
and treatment in a community setting.

Failure to reach an agreement with federal officials
to correct the deficiencies could result in a civil
ights lawsuit against Delaware, the letter indicated.

Landgraf said she can make some changes without
outside help, but added she will need the
cooperation of Delaware legislators to grant her
more flexibility in her budget. Currently, money is
tied to the insfitution and the program — with some

$42 million set aside to operate DPC's hespital
facilities and $60 million earmarked for community
programs, she said.

But Landgraf said she would like to see a more
flexible madel that ties funding to individual

patients, simiiar to what is being done in states like %
Virginia, Arizana and Vermont. This allows dolars
to ebb and flow with the needs of treatment, either
in the hospital - where costs are higher —orin a
community sefting fike a group home — where costs
are lower, )

At least 70 percent of the 170 non-criminal patients
currently at DPC “could be and have a right to be
living in communify settings with appropriate
services and supparts,” the federal report said.

This is where Landgraf would like to see some of
DPC's work force and resources moved. "l value my
work force, but we need to figure cut how to utfize
the work force differently,” she said.

What Landgraf and federal officials would like to see
is mare of what is taking place at a group home
operated by the nonprofit Connections Community
Support Programs Inc. in Llangellen Estates, near
New Castle, Five residents, ages 25 to 70, live with
around-the-clock staff at the home.

Every moming, two of the five residents geton a
DART Paratransit bus and head off to jobs.

The other residents, who are older or have more
intensive medical needs, are allowed to follow their
own pursuits, said Chris Devaney, chief operating

Aveeent

i

- GET DEAL AT:
WWW.Pr_intGroupon.com!21"I 5& '
. —_Time Sensitive Offer _

Print Powered By (BBIFormatDynamics. ]

ATTACHMENT &

httn/wrww delawareonline.com/fden/?1289654754593 11/13/2010



Format Dynamics :: CleanPrint :: http://www.delawareonline.com/apps/pbes.dll/article? AID=201...

delawareanie

Page 2 of 4

officer at Connections. On Thursday, some played
Nintendo Wii golf while one focused on writing, he
said.

Landgraf said this shift of patients from DPC to the
community could save the state money in the long
run because it costs about $100,000 less on
average o house somecne in the community rather
than the hospital.

Catherine McKay, president and CEO of Connections,
said the savings could be even greater, depending
on the patients and their nesds.

If she raceives the budgetary flexibility, Landgraf
would then need cooperation from the unions that
represent the 505 state employees at DPC fo
“reaflocate™ them from jobs at the hospital to
nonprofit providers, like Connhections.

Landgraf did not say Thursday how many or what
percentage of DPC employees would need to be
moved.

Michael A. Begatio, executive director of the
American Federation of State, County and Municipal
Employees Council 81, which represents most state
employees, could not be reached for comment
Thursday.

Such a shift of employees has been done before |r|
Delaware and at DPC.

McKay said that in the 1980s, when Delaware first
set about moving patients into community settings,
the state's contract with a predecessor of

Connections required that state employees whose
jobs were being eliminated be given the first "right
of refusal" for all new jobs created by the contract.

Rep. Greg Lavelle, R-Sharpley, said he wilt certainly
be willing to hear out Landgraf on her plans. Lavelle
said he hopes this is a sign that the Markell
administration is taking a different approach to.DPC
than the Minner administration, whigh Lavelle:said
"just stuck their heads in the sand." '

Keeley thinks the department and the unions could
work together on the issue, "As long as they Junion
members] are well informed and are sitting at the
table when the decisions are being made, it may not
be as difficult as many think,"” she said.

McKay warned that Landgraf's proposal would work
only if the state propeily funds the community

pragrams.

"Since 2002, community programs have been cut or
held stable," McKay said, adding that underfunding
of community programs was one issue raised in the
federal lefter to the state.

Landgraf said there is some tension from the threat
of a lawsuit by federal officials, but said that may
present a moment of opportunity for reform.

"Reform usually doesn't happen in good times,” she
said, adding ¥ ofien takes a force, fike litigation, {o
bring it about. "l would like, as a public servant, to
do it without litigation.  don't want to be caught up
in other costs," she said. "We can do this. liisa
matter of political will with all of us."

Contact Sean O'Sullivan at 324-2777 or
sosulfivan@delawareonline.com.
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Aiding psychiatric
patients must be
joint effort

Hovernber 12, 2010

This week's highly critical federal report on the
state's "warehousing” of the mentally il is anather
jolting reminder of the continuing problem of abuse
and delay at the Delaware Psychiatric Center.

The report details how continuing violations and
threats to the health and safety of the patients are
the resutt of layers of bureaucracy that hamstring
improvement efforts.

The report's authors agrae with the state Department
of Health and Social Services that better patient care
and cost savings can come from more community-
hased placemenis. .

The impediments to this change must be removed
quickly, not just to aveid action by the faderal
gevernment, but mostly to improve the lives of the
hospital's patients.

The Markell administration has made some progress
since the last federal investigation, but more neads

o be done.

This is mcre than just an administration problam.
The state's legislators, whose votes determine the
DHSS budget, must do their part to make sure
genuine reform takes place.

But the report and comments from officials indicate
the challenga goes beyond budgets. A large
problem is the hospital's culture. Bureaucratic layers
insulate some employees from oversight and thwart
change. Despite the acknowiedged need to shift to
community-based Homes or the patients, too many
people have & stake in keeping a large, central
facility in operation.

That bureaucratic block must be broken. The
General Assembly must be behind effarts like that to
improve the welfare of the patients.

Moving the patients whc should be out of the
institution and in community homes requirss a
thoroush, open transition that involves the entire

community. It would be counterproductive fo seive
the problem of hospital culture cniy to be stymied
by a resistant, suspiclous community.

The burden of providing humane care must be
shared by all of us.

Adverfisement
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Money Follows the Person Rebalancing Demonstration
Response to Request for Additional Information
State of Delaware

The Money Follows the Person project,” Finding a Way Home " reflects
Delaware’s commitment to fostering self-determination with strong community
partnerships and participation among older persons and persons with disabilities.
Delaware’s Money Follows the Person initiative will allow the State to serve
Medicaid beneficiaries and provide a platform for others to receive services and
supports in the most community-integrated setting possible, while ensuring the
beneficiary’s health and safety, many reasons including: 1) it is expensive for the
State to support people in institutiens who do not want to be there; 2) support the
Olmstead decision of providing service in “the most integrated setting possible;”

and 3) it is their preference.

~ Section II1. Issues Raised through Independent Review

Question 1 .

How do the institutions you plan to transition individuals from meet the
definition of a “qualified institution” in the MFP solicitation? See especially

" Response

The following excerpt from Delaware’s grant application included in Section III,
Demonstration Design, Objective 6, and Target Population stated “In addition,
DDDS will also offer transition services to its-current HCBS Waiver recipients
living in residential settings of 4 or more who chose to live in smaller less
restrictive settings.” This statement is not accurate, and unfortunately was
overlooked when we edited the application. These residential settings operated by
DDDS are not “qualified institutions” as defined in the MFP solicitation.

The individuals included in the MFP grant application will transition from
Medicaid funded service providers meeting the definition of “qualified
institutions” defined in the MEP solicitation. Delaware will transition CONSWIMErs
from State of Delaware public long-term care instifutions, nursing homes and

hospitals including:

Hospital for the Chronically Il - LTC intermediate and skilled care hospital
Emily P. Bissell Hospital - LTC intermediate and skilled care hospital
Governor Bacon Health Center — LTC intermediate care facility

Delaware Psychiatric Center — IMD (consumers under 21 & over 65)
Private Nursing Homes

Private Nursing Homes providing MR services

Hospitals providing MH services

ATTACHMENT H



seemed suitable for clients tranéferring from an ICE-MR. Costs were trended forward to . i é}"
2008 using a medical inflation factor of 4.1% (based oi medical component of the CPT).
This same anmnual inflation factor was applied to obtain projections for 2009 through 2011,

Clients Wlth Mental Tlness: Not Appheable Delaware does not havea homeand .

' commumty -based waiver program for mentally ill clients at risk of: mstl‘mtlonahzatmn

Ouahﬁed Services -State Plan Option for HCBS -

—a——" ersenal Asswtanee&ervxees for All.Groups: Delaware proposes to provide all target groups

with Personal Assistance services ashieeded to support their stay-m the community.
Delaware’s Division of Services for Aging and Adults with Physical Disabilities (DSAAPD)
currently uses State fumds to ﬁnance Personal Assistance Ser\nces for a small pumber of

elderly a:nd disabled clents. (Total population served in July 2005 to June 2006 Was ?2

clients.y To develop pro_}eetxons average annual cost per recipient for this program (roughly i@
$12,000 in Fiscal Year 2006} and other estmates from an Independence Plus waiver

application were used along with an assumption that most chents in each populatmn

eategofy would néed to use this service. Costs for 2009-2011 were inflated using a medical

inﬂation factor of 4.1%

"HCB Demonstration Services for Persons with Mental Tiness: Aside from personal

assistance services, Delaware plans to provide two other services - respite care and
homernaker/personal care services - to clients with serjous mental illness who are in the 18-

20 and 65+age brackets. In addition, Delaware will cover the cost of short-term IMD care for

- clients ages 18 to 20 whe relapse afcer moving to the cammunity and need readmzssmu to an

~]Iva PIOJected costs for resplte and personat care/homemaker’ services are based On ZVErage

per capita costs in Inly 2004 Iune 2005 for these services under Delaware s waiver pro oram-

November 1, 2006 -

Finding the Way Home: Delaware’s Money Follows the Person Demonstration Proposal
' Page 37



Money Follows the Person Demonstration
Budget Propesal

At

{5
Instructions: Please flil in oniy the cells higlighted yellow. All other cells will autopopulate. Pleass DO NOT
alter any formulas.
State Name e State FMAP* BEERIEEE Enhanced 0.75
* FFY 2007 FMAP should be expressed as a decimal. (If the FMAP is 88.32%, it shouid be .6832.)
Peopulations to be Transitioned {unduplicated count™) %
PhysicaHy Mental Duat
Elderly MRIDD Hlness Diagn|5|s
FRY*™* 2007 = : s %ﬁﬁs}!@:ﬁ' e
FFY 2008 :
FFY 2008 e
FFY 2010 4 e e
FEY 2011 e %&is;m&%{%%. m&@em.?":%‘-’f o) “‘%%
Total 32| 20 28| ZDJ 0
100 '
Populations far Dua! Diagnosis: e
** Unduplicated Count - Each individual is only counted once In the year that that they physically transition.
Al population counts and budget estimates should be based on the Federal Fiscal Years indicated.
ol
i . Demonsration Budget
W L

Total Rate Total Costs |Federal State
Qualified HCBS*™*~ 3642212 2731658 210553
Demonstration HCBS*** 3132751] 2349563.25| 783187.8
Supplemsntal**™ 0 0 0
Administrative - Normal*™*** _ 2210961.6/ 1105480.812} 1105481

- |Administrative - 765%™ 657500 493125| 164375
Administrative - 90%*™*** Q © 0 0
State Evaluation , 80000 40000 40000
Total 9723424.6| 6719828.062| 3003597
Per Capita Service Costs B57749.63
Par Capita Admin Cosis 28684.62
Rebalancing Fund**** 1613741

#** Qualified HCBS Services, Demonstration HCBS Services and Supplemental Services were defined in the

RFP.
% Administration - Normal should include all costs that adhere to CFR Title 42, Section 433(b)(7)
Administrative - 75% should include all costs that adhers to CFR Title 42, Sections 433(b)(4) and 433(b){10)
Administrativ - 80% should include all costs that adhere to CFR Title 42 Section 433(b){3)

itk The Rebalancing Fund is & calculation devised by CMS to estimate the amount of Siate savings realized

because of the enhanced FMAP rate that couid be reinvested info rebalancing benchmarks.
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